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Treasury Report: National security and public order call in power: 
further indicative decisions 

Executive Summary 

This briefing seeks additional indicative policy decisions on the design of the national security 
and public order call in power. That is, the proposed new power that will empower the 
government to review transactions not ordinarily screened under the Overseas Investment 
Act 2005 (the Act), in limited circumstances. This briefing addresses four policy 
considerations: 

1. the power’s decision-making framework, 
2. the definitions for each asset class subject to the power,  
3. the expansion of the power to include high-risk Critical National Infrastructure (CNI); 

and 
4. the minimum interest that must be sought to be acquired before it can be called in.   

These build on indicative decisions you made regarding the call in power’s scope and 
notification mechanisms [T2019/1128 refers]. These decisions will inform advice on the 
power’s final design as well as institutional arrangements to operationalise the power. 
These recommendations are designed to ensure that the call in power is aligned with the 
national interest test proposed to be included in the Act for transactions ordinarily subject to 
screening – both in terms of the decision-making framework and the assets covered. This is 
to ensure that it is not easier to purchase an asset covered by the national interest test than 
covered by the call in.  
Policy consideration 1: the design of the call in power’s decision-making framework  

The power’s decision-making framework determines what the Government must consider 
before it can decline a transaction. We have considered two options. 
The first is a ‘pure’ risk based assessment framework. This would allow Ministers to decline a 
transaction where they had reasonable grounds to believe that it presented a significant risk 
to national security/public order, where doing so would be consistent with our international 
obligations, and conditions could not mitigate risks.  
The second option would be a broader framework that required Ministers to assess both the 
benefits and risks of a transaction before determining whether it should proceed.   
Officials strongly recommend Option 2. This ensures that Ministers receive the same advice 
on any national security risks as under Option 1, but will reduce the chance of investments 
that pose limited risks, but substantial benefits, from being declined – increasing investor 
certainty. It also sends a strong, positive signal about New Zealand’s openness to foreign 
investment – investment that New Zealand needs as a capital shallow economy.  
Policy consideration 2: recommended definitions for assets in scope of the call in power  

To inform final advice on design, we have developed three options to refine the definitions for 
the assets covered by the call in (a ‘narrow’, ‘middle’ and ‘wide’).1 The categories are 
proposed to be prescribed in legislation with regulations providing additional specificity on 
how these are to be defined.  

                                                
1 For dual-use and military technology we have only provided two options. A narrow and wide definition. All options are subject 

to further refinement during the drafting process.  
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For each asset class, we have recommended a definition that best ensures that transactions 
of concern are within scope, but does not extend overly beyond this to protect New Zealand’s 
investment attractiveness and reduce the resources required to operationalise the power. 
Consequently, officials recommend adopting: 

• a wide definition of entities with control of, or access to, ‘military and dual-use 
technology’ that captures entities that research, develop, produce, or maintain: dual-
use or military items listed in the Strategic Goods List; or technologies listed in 
regulations where ownership or control could pose significant national security risks; 

• a narrow definition of ‘critical direct suppliers to defence and security services’ 
capturing suppliers of critical goods or services to the New Zealand Defence Force, 
the New Zealand Security Intelligence Service, and the Government 
Communications Security Bureau where those agencies have no feasible alternative 
supplier; 

• a narrow definition of ‘media entity’, capturing entities that generate news, 
information or opinion, publish regularly, and have a wide-spread impact; and 

• a ‘middle’ definition for entities with control of, or access to, ‘sensitive data’, 
capturing entities that hold, produce, maintain or otherwise have access to sensitive 
‘core’ personal data (such as genetic data) and/or government information.  

Policy consideration 3: inclusion of Critical National Infrastructure (CNI) in the call in power 

 

Consequently, we recommend that high-risk CNI2 be covered by the call in. That is: 
significant ports and airports, electricity generation and distribution businesses, water 
infrastructure, telecommunications infrastructure, and certain financial institutions and 
financial market infrastructure. This would complement the broader Act (which covers some 
of these high-risk CNIs)

 The 
categories of high-risk CNI would be specified in legislation and defined further in 
regulations. 
To balance the regulatory burden associated with including CNI in the call in, we recommend 
that notification of transactions involving CNI in scope of the power be voluntary. This reflects 

 that the regulatory burden 
associated with requiring notification of all investments in covered CNI, because many of 
these entities are publicly listed, would be disproportionately large. 
Policy consideration 4: ‘trigger points’ for coverage by the call in power 

National security and public order risks associated with the ownership of New Zealand 
assets can emerge though interests that grant control of, and access to, an asset. The 
government’s ability to manage these risks through the call in power depends on the ‘trigger 
point’. That is, what percentage of the asset must be acquired before call in can occur.  
Control and access risks are material for entities with control of, or access to, dual-use and 
military technology, sensitive data, critical direct suppliers and high-risk CNI. Only control 
risks are material for media entities. An overseas investor can achieve control and/or access 
with relatively limited ownership.  

                                                
2 The proposed categories are the same as those to be subject to automatic scrutiny under the ‘national interest’ test, if 

screened under the Overseas Investment Act.  

[36]

[1]

[1]
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We have developed three options. The first mirrors the trigger point in the Act (25 per cent), 
the second reduces the threshold to five per cent, and the third to zero per cent, where all 
transactions in covered assets would be screened.  
On balance, we recommend option 3 (zero per cent) for dual-use and military technology, 
critical direct suppliers, sensitive data and high-risk CNI. A zero per cent ‘trigger point’ is the 
only way to manage access risks and remove incentives for avoidance (though it will create 
the most uncertainty and regulatory burden).We recommend option 1 (25 per cent) for media 
entities.  
Interaction between screening transactions in media entities and the Bill of Rights Act  

Next steps 

Following decisions on this briefing, officials will provide final advice on the power’s design in 
late-August 2019. As we further consider the capability and capacity required to support the 
call in, we may revise our recommendations to ensure that the power can be successfully 
implemented.  
This advice will be followed by additional reports on decision-makers and responsible 
agencies for the power and advice on what enforcement powers, condition making powers, 
and enforcement mechanisms should be in place to support the call in.   

[36]
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Recommended Action 
We recommend that you: 
 
a note that this briefing seeks indicative decisions on policy considerations for the design 

of a national security and public order call in power, 
 

b note that we will provide you with advice in August covering your indicative decisions 
to date as a package and, if necessary, amending our previous recommendations to 
ensure that the government has the capability and capacity required to effectively 
implement the call in. 
 

Policy consideration 1: Design of the call in power’s decision-making framework 
 
c agree that Minister(s) can only decline a transaction if they have reasonable grounds to 

believe that it will present significant risks of harm to national security or public order, 
but in considering whether to decline the Minister(s) must also have regard to: 

 
i. New Zealand’s international obligations; 
ii. economic or other benefits to New Zealand arising from the transaction; and 
iii. the extent to which any risks can be mitigated by conditions of consent. 

 
Agree/disagree 
Associate Minister of Finance 

 
Policy consideration 2: Recommended definitions for assets in scope of the call in power 
 
d note that officials have developed a ‘narrow’, ‘middle’ and ‘wide’ definition option for 

each asset/entity covered by the call in power, except for dual-use and military 
technology where only a ‘narrow’ and ‘wide’ definition are offered, 
  

e agree that assets/entities covered by the call in power will be defined in legislation, with 
further specification in regulations to provide certainty to investors and allow the 
government to respond to emerging risks (that is, for example, what sensitive data 
includes will be specified in legislation, but each component will be defined further in 
regulations). 

 
Agree/disagree 
Associate Minister of Finance 

 
f agree to define entities with control of, or access to, military and dual-use technology 

as (wide option) entities that research, develop, produce or maintain: 

i. items listed in Part 1 or 2 of New Zealand’s Strategic Good List; and 
ii. technologies listed in regulations under the categories of technology that control 

of, or access to, could pose a significant national security risk. 
 
Agree/disagree 
Associate Minister of Finance 
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g agree to define critical suppliers to defence and security services as (narrow option) as 

suppliers where the Minister is satisfied that: 

i. the supplier directly provides critical goods or services to the New Zealand 
Defence Force, the New Zealand Security Intelligence Service or the 
Government Communications Security Bureau; and 

ii. no alternative suppliers that can be put in place quickly. 
 
Agree/disagree 
Associate Minister of Finance 
 

h agree to define media entities subject to the call in power as entities where (narrow 
option):  

i. a significant element of the entity’s publishing or broadcasting activities involves 
the generation of news, information and opinion of current value; 

ii. the entity disseminates this information to a public audience; 
iii. publication or broadcast is regular and not occasional; and 
iv. those publications or broadcasts have a wide-spread impact. 
 
Agree/disagree 
Associate Minister of Finance 
 

i agree, in respect of sensitive data, to make subject to the call in power all entities that 
develop, produce, maintain or otherwise have access to information that gives rise to 
significant public order or national security risks (middle option). 
 
Agree/disagree 
Associate Minister of Finance 
 

j agree that the information referred to in recommendation i include:  

i. particularly valuable personal information. That is: 
a. genetic data 
b. biometric data for the purpose of uniquely identifying a natural person 
c. data concerning health or a natural person’s sex life and/or sexual 

orientation  
d. data about the financial position of a natural person or entity/juridical 

person; and 
ii. official information of the New Zealand Government that is particularly relevant to 

the maintenance of public order or national security.  
 
Agree/disagree 
Associate Minister of Finance 
 

k note that these definitions, if endorsed by Cabinet, will be further refined in consultation 
with the Parliamentary Counsel Office and relevant agencies during drafting, 
particularly the coverage of ‘valuable personal information’. 
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Policy consideration 3: Inclusion of Critical National Infrastructure (CNI) in the call in power. 
 
l note that public order and national security risks can arise through access to, and 

control of Critical National Infrastructure (CNI), 
m note that 

 and that this would be an important tool of 
last resort to supplement the protection for CNI that will be offered by: 

i. a national interest test in the Overseas Investment Act (if adopted), and 
ii. 

 
n agree that all entities that own or manage high-risk CNI be subject to the scope of the 

call in power, with the categories of high-risk CNI specified in legislation but defined in 
detail in regulations (consistent with recommendation e) to provide investors with 
certainty as to the power’s scope. 
 

Agree/disagree 
Associate Minister of Finance 
 
o agree that the high-risk CNI, referred to in recommendation n, include: 

i. significant ports and airports,  
ii. electricity generation and distribution businesses,  
iii. water infrastructure,  
iv. telecommunications infrastructure, and  
v. systemically important financial institutions and market infrastructure.  

 
Agree/disagree 
Associate Minister of Finance 
 
p note that the recommendation to specify the categories of high-risk CNI in legislation is 

finely balanced and that some agencies would instead recommend that both the 
categories of high-risk CNI and their definitions be included in Regulations, to provide 
the government additional flexibility to manage emerging risks, 

q note that officials from affected agencies will work to refine the definitions of high-risk 
CNI listed at recommendation o, 

r agree that transactions involving CNI in scope of the call in power be subject to 
voluntary notification. 

 
Agree/disagree 
Associate Minister of Finance 

 

[36]

[1]
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Policy consideration 4: ‘Trigger points’ for coverage by the call in power 
 
s note that the ‘trigger point’ determines what percentage of entities/asset must be 

acquired by an overseas investor before the asset can be called in, 
t agree that the following thresholds for investment in an entity/asset covered by the call 

in power apply for notifying the Government of that transaction: 

i. zero per cent for entities with control of, or access to, military and/or dual-use 
technology, direct suppliers to defence and the security services, entities that 
hold sensitive data, and entities that have control of high-risk CNI; and 

ii. 25 per cent ownership or control of the entity’s governing body or voting power 
for media entities. 

 
Agree/disagree 
Associate Minister of Finance 
 

Other outstanding issues 
 

u note that following feedback on the previous report, officials undertook to clarify the 
recommended notification mechanism for transactions in media entities subject to the 
call in power, 

v note that we recommend a voluntary notification regime for investments in media 
entities to balance the need to manage risk and minimise transaction costs, 

w agree that a voluntary notification regime be put in place for investments by overseas 
persons in media entities covered by the call in power. 
 
Agree/disagree 
Associate Minister of Finance 

 
x refer a copy of this signed report to the Minister for Land Information, Minister for 

Economic Development and Minister Responsible for GCSB and the NZSIS. 
 
Referred/not referred  
Associate Minister of Finance 

 
 
 
 
Thomas Parry 
Manager, International  
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
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Treasury Report: National security and public order call in power: 
further indicative decisions 

Purpose of report 

1. This briefing seeks indicative decisions on the design of the proposed national security 
and public order call in power.  

2. These decisions, along with your indicative decisions on the power’s scope, its 
notification mechanisms, and the interventions necessary to support the power 
[T2019/1128 refers], will inform:  

1. final advice on policy design, with indicative recommendations reconsidered (and 
potentially changed) in light of resourcing and capability requirements; and  

2. advice on decision-makers and the responsible agency/ies (both expected to be 
provided in late-August 2019). 

3. This briefing has been prepared with the Ministry of Foreign Affairs and Trade (MFAT); 
the Government Communications Security Bureau (GCSB); the New Zealand Security 
Intelligence Service (NZSIS); the Ministry of Business, Innovation and Employment 
(MBIE); the Ministry of Defence (MoD); the Ministry of Culture and Heritage (MCH), the 
Department of Internal Affairs (DIA), the Office of the Privacy Commissioner and the 
Department of Prime Minister and Cabinet’s National Security Group (DPMC). 
Recommendations are endorsed by all agencies.  

Background and context 

4. In January, you directed officials to design a national security and public order call in 
power as part of the Phase Two reforms (Phase 2) to the Overseas Investment Act (the 
Act). The proposed power would allow the government to screen certain transactions 
not ordinarily subject to the Act. 

5. You have taken indicative decisions on the call in power’s scope, notification 
mechanisms, and the government interventions necessary to support the power.  

6. Appendix [1] recaps the risks the call in power is managing and summarises earlier 
advice and your decisions to date. Importantly, the call in

is being designed to complement, and align with, the proposed national 
interest test to apply to transactions already screened under the Act.  

7. We have applied the criteria used throughout the Phase Two reforms to assess each 
option (refer Appendix [2]). 

[1]
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Policy consideration 1: Design of the decision-making framework – what 
factors to take into account when considering whether to decline a transaction 

Overseas investment brings benefits, but can generate risks. The decision-making 
framework determines how these factors are balanced when considering whether to 
decline a transaction.  
Recommendation - Option 2: Only allow the Minister(s) to decline a transaction if the 
Minister has reasonable grounds to believe that it will present significant risks of harm to 
national security or public order.  
In considering whether to decline a transactions, the Minister(s) must also have regard to: 

• New Zealand’s international obligations; 
• economic or other benefits to New Zealand arising from the transaction; and 
• the extent to which any risks to national security or public order can be mitigated by 

conditions of consent.  
This signals New Zealand’s ongoing openness to foreign investment and better ensures 
that transactions that present limited risks but significant benefits are not unnecessarily 
declined. 

8. 
 Consistent with this, Ministers would 

only be able to decline a prospective investment under the call in power if it posed 
significant risks to national security or public order. However, this does not mean that in 
assessing a transaction Ministers are limited to considering these risks.  

9. We have developed two options for the power’s decision-making framework. This is the 
framework used to determine whether the government should decline a transaction. It 
is not the framework for determining whether the responsible agency should, in the first 
instance, call in a transaction for further assessment. This would be a risk-based 
assessment completed on a case-by-case basis.   

10. Under both options, consistent with our international obligations, the onus would be on 
the Government to be satisfied that a prospective investment will, or is likely to, pose a 
significant risk to national security and/or public order before a transaction can be 
declined/unwound, rather than for an investor to demonstrate that it is not.  

Option 1: A national security/public order focussed framework 

11. Under Option 1, Ministers would be able to deny consent to any transaction subject to 
the call in if they had reasonable grounds to believe that it would present significant 
risks of harm to national security or public order and where:  

• doing so was consistent with New Zealand’s international obligations; and  
• risks could not be mitigated through the imposition of conditions.  

12. This would be the simplest framework to operationalise, is similar to that used 
successfully in the United States of America (USA),

However, this framework would send negative signals about New Zealand’s 
openness to investment and compound country specific factors (such as a 
geographical remoteness and a small population) that reduce New Zealand’s 
investment attractiveness.  

Option 2: An assessment framework where risks and benefits are balanced. 

13. Under Option 2, Minister(s) must consider any economic or other benefits associated 
with an investment, in addition to the factors in Option 1, before being able to decline it. 
That is, to decline the risk posed by the transaction (after mitigations) would have to 
outweigh its prospective benefits.   

[1, 36]
 

[1]
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14. This would be similar to the ‘national interest’ test consulted on as part of the Phase 
Two reform and in the Outer Space and High Altitude Activities Act (OSHA).3 Like a 
national interest test, it would require a balanced assessment of a prospective 
investment. However, the call in power’s threshold for declining a transaction would be 
higher with a transaction only able declined on national security or public order grounds 
(rather than on any ground(s) that meant it was contrary to New Zealand’s national 
interest).  

15. This option would be more complicated to implement. This is because, in addition to an 
assessment by security agencies, other agencies would be required to input on likely 
benefits. Decision-makers would then weigh these factors before making a decision. 
However, a framework that requires this kind of balanced assessment would signal 
openness to investment and support investments needed to generate growth.   

16. Appendix [3] includes analysis of these options against the review’s criteria. This is 
completed against an environment where a call in power exists, rather than the status 
quo.  

17. Your preference for the decision-making framework will affect the capabilities that the 
agency responsible for administering the call in requires. Option 2 would require that 
agency to have broader capabilities than Option 1 due to the framework’s broader 
scope. It would also require greater government resources to support. 

Policy consideration 2: Recommended definitions for assets/entities in scope 
of the call in power 

The definitions of assets covered by the call in power will determine how much risk 
the power can manage, how many transactions are captured and how much certainty 
investors have. There is tension in these objectives.  

Recommendations  
1. Adopt the wide definition of entities with control of, or access to, military and dual-
use technology 

It is important to capture clearly defined and well-understood technologies (as listed in our 
export control regime) and other types of technologies that could pose a significant risk to 
national security but are not yet subject to export control within the call in. While this will 
create uncertainty as to the power’s coverage, the enhanced risk management outweighs 
this.  
2. Adopt the narrow definition of critical direct suppliers to defence and security 
services 
The narrow definition covers the most significant risk, which is the control of, or access to, 
certain critical direct suppliers to the NZDF, the NZSIS and the GCSB pose significant 
national security risks. This benefit outweighs any increased uncertainty or decreased 
investment attractiveness (both low). The reverse is true for the other options.  
3. Adopt the narrow definition of media entities 
The narrow definition covers media entities that are most likely to present public order risks. 
This definition is consistent with that used in other jurisdictions (such as Germany) and we 
therefore expect that it is unlikely to reduce investment attractiveness or create high levels of 
uncertainty. In contrast, the other options would do little to improve risk management but 
would increase uncertainty and decrease attractiveness.    

                                                
3 MBIE advised that the national interest test in OSHA explicitly include consideration of economic and other benefits to help 

ensure that the goal of building a space industry was front of mind for decision-makers, while managing essential risks.  
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4. Adopt the middle definition of sensitive data 
The middle definition balances the need to cover high-risk sensitive data, without capturing a 
large and growing number of lower risk transactions. This definition is broadly aligned with 
other jurisdictions’, including the European Union (EU) and the USA. In respect of personal 
data, it is limited to ‘core’ data – categories of data that reveal intimate details of individuals’ 
choices and are more sensitive than other types of personal data. Some of these categories, 
however, require careful drafting to ensure that there are no unintended consequences (for 
example, financial data).  
While some risks could emerge through access to other data sets, they are of a lower order. 
Further, the call in power is not the best mechanism to manage these residual risks. 
Proposed changes in the Privacy Bill and

18. Officials have developed options to refine the definitions of assets covered by the 
power. This will provide additional certainty on transaction volume, the degree of risk 
mitigation offered, and resources required to operationalise the regime.  

19. For each asset category, except for dual-use and military technology, we have 
developed three options. These asset classes are to be defined further in regulations to 
ensure that the regime is future proofed against changes to the threat environment or 
technology, while providing sufficient certainty to investors and not capturing more 
transactions than necessary. To achieve this, for example, the categories of data 
considered sensitive would be set in legislation but their scope would be specified 
through regulations. Your decisions, however, will set the parameters of this future 
work.   

20. Table 1 provides a summary of these definitions. A fuller description is at Appendix [4]. 
21. Full analysis of these options against the review’s criteria is at Appendix [5].  
Table 1: Overview of options to define each category of asset subject to the call in 
 Narrow definition ‘Middle’ definition Wide definition 

Entities with 
control of, or 
access to, 
military and 
dual-use 
technology 

 

Entities that research, develop, 
produce or maintain military or 
dual-use technologies subject to 
export controls. 

N/A Same as the narrow definition, 
but also include entities that 
research, develop, produce or 
maintain military or dual-use 
technologies listed in regulations 
(for example, emerging 
technologies).  

Critical direct 
suppliers to 
defence and 
security 
services 

A supplier directly supplying 
essential goods or services to the 
NZDF, the NZSIS or the GCSB 
where there are no alternative 
suppliers.  

Same as the narrow 
definition, but include 
critical direct suppliers to 
the Ministry of Defence.  

Same as the ‘middle definition’, 
but include critical direct 
suppliers to New Zealand’s 
Police Force. 

Media A media entity is an entity that 
regularly publishes or broadcasts 
news, information or opinion that 
it has generated to a broad public 
audience. 

Same as the narrow 
definition, but also 
include media 
aggregators.  

Same as the ‘middle definition’, 
but remove the requirement for 
the entity to have a broad public 
audience. 

Sensitive 
data 

Entities that hold, produce, 
maintain, or otherwise have 
access to, particularly valuable 
‘core’ personal information, such 
as genetic data and biometric 
data.  

Same as the narrow 
definition, but include 
entities with access to 
official information 
relevant to the 
maintenance of public 
order or national 
security. 

Same as the middle definition, 
but include all entities with 
access to any personal 
information (for example, 
contact information).    

[33]
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Policy consideration 3: Extension of the call in power to critical national 
infrastructure 

The right to control or access Critical National Infrastructure can give rise to public 
order risks. 
Recommendation: Include high-risk Critical National Infrastructure within the scope of the 
call in power. Make notification of transactions in scope of the power voluntary. 
This is an important tool of last resort for managing risks to CNI. Any reduction in investment 
attractiveness is likely marginal and mitigated against by: other jurisdictions taken/ing steps 
to manage risks associated with control of and access to CNI, the relatively few entities 
within scope, and the proposed voluntary notification regime.   

25. Some CNI is already screened under the Act due to it including sensitive land5 or being 
worth $100 million or greater. However, there is residual CNI that is not covered by the 
Act. Officials therefore recommend that, on policy grounds, the call in cover particularly 
high-risk CNI to manage residual risks where transactions are not ordinarily subject to 
screening under the Act. This is consistent with efforts internationally to better protect 
CNI against foreign interference.6 

26. While definitions are subject to further refinement with affected agencies, we 
recommend the following high-risk CNI should be covered by the call in (with the 
categories specified in legislation):  

• significant ports and airports;  

• electricity generation and distribution businesses;  

                                                

5 For example, non-urban land of greater than five hectares or foreshore. 
6 Australia manages national security risks associated with investments in, third party contractual arrangements with, and supply 

chains to, CNI through the Critical Infrastructure Act 2018. The United Kingdom has signalled that it will introduce legislation to 
better manage foreign interference risks to CNI in its 2018 White Paper on national security and investment. 

[1]

[36]

[36]
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• water infrastructure;  

• telecommunications infrastructure; and  

• systemically important financial institutions and market infrastructure. 

27. 

The proposed list also aligns with:  

• the classes of CNI publicly consulted on, and recommended to be, subject to 
automatic assessment under the prospective ‘national interest’ test, where those 
transactions are subject to the Act more broadly; and  

• 

28. There is an argument that the list of high-risk CNI should be included in Regulations 
rather than specified in legislation. This would provide the government with additional 
flexibility to manage risks to CNI that is not seen as high-risk now/does not exist yet (for 
example, infrastructure to support ‘smart cities’) without having to amend legislation. 
Conversely, this would reduce investor certainty, differ to the treatment of other assets 
covered by the call in, and may send a negative signal about New Zealand’s openness 
to foreign investment in CNI at the same time as the Government is developing new 
financing mechanisms to facilitate foreign investment in CNI. Treasury weights the 
latter arguments more strongly and for this reason recommends the use of legislation, 
but this is a finely balanced call. MBIE judge that additional flexibility is more valuable 
and would therefore support the use of Regulations.  

29. In any case, if high-risk CNI is included in the scope of the power, we recommend that 
notification of transactions involving covered CNI be voluntary (that is, investors could 
choose to alert the government to a transaction if they wanted certainty that the 
government would not intervene in the transaction at a later date). This is to reflect that:  

• 

• many high-risk CNI providers are publicly listed (increasing the regulatory costs 
associated with mandatory notification).      

30. Appendix [6] contains an assessment of including high-risk CNI within the call in 
power’s scope against the review’s criteria. 

Policy consideration 4: The level of ownership that ‘triggers’ an investment 
under the call in power 

The trigger point determines whether a transaction can be ‘called in’. It should be set 
so that investments that pose risks to national security or public order can be 
reviewed. 

Recommendations:  
Set the ‘trigger point’ at:  
• zero per cent for transactions in entities with control of, or access to, military and 

dual-use technology, direct suppliers to defence and the security services, entities 
that hold sensitive data and high-risk CNI; and 

• the acquisition of 25 per cent ownership or control for media entities. 

[1]

[1]

[1]
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All investments in entities other than media entities should be in scope of the call in.  
Access to data and intellectual property held by these entities can present credible risks to 
national security and public order. A zero per cent ‘trigger point’ is the only way to ensure 
these risks can be effectively managed because any other threshold would create incentives 
to structure transactions to avoid screening (this is being seen overseas in jurisdictions with a 
non-zero threshold). These risks outweigh any reduction in investment attractiveness. 
For investments in media entities, we recommend that the ‘trigger point’ be 25 per cent 
ownership or control of the entity’s governing body or voting power. This is because access 
to a media entity does not present significant risks. 
This best balances the need to protect essential interests against regulatory burden and 
uncertainty created by the power, and commitments to freedom of expression contained in 
the Bill of Rights Act. 

31. The trigger point is the minimum investment that must be made before a transaction 
can be called in for screening. It needs to be set at a level to manage material control 
and access risks, which can emerge through overseas persons acquiring interests in 
entities that grant them control of, or access to, sensitive assets.  

32. Access and control risks are judged to be material for all asset classes except media. 
Access risks are not material for media because risks posed by ownership of this asset 
class arise from the ability to make editorial decisions, not from the ability to access 
premises or material ahead of publication.  

Determining ‘trigger point’ options is difficult because the level of control and access 
that an investor can achieve does not necessarily relate to their level of investment 

34. While there are percentages of ownership that give a legal right to certain control 
levers,8 there are no percentages of ownership that automatically grant access s a 
result, an overseas investor may gain access with a relatively small investment (though 
this is likely uncommon, and difficult to achieve for investments in listed entities).10 
Similarly, a high level of ownership may not present control and access risks. 

                                                

8 For example, the Act screens transactions to acquire at least 25 per cent of an asset. This is the level that grants ‘negative 
control’, broadly the ability to decline certain transactions and amendments to an entity’s constitution.  

10  This is because different regulatory arrangements apply to listed and non-listed entities and transactions in listed entities, 
particularly small ones, tend to not be bespoke.  

[1]

[1]

[1]

[
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Reflecting this variability, the US and Canada have a zero per cent ‘trigger point’ for 
screening under their national security regimes.  

35. We have developed three ‘trigger point’ options. References to the entity’s governing 
body and voting power are consistent with the construction of ‘trigger points’ in the Act.  

• Option 1: trigger point of the acquisition of more than 25 per cent 
ownership or control of the entity’s governing body or voting power. 11 This 
is the same ‘trigger point’ used in the Act. This is more likely to be effective at 
managing control risks than access risks.  

• Option 2: trigger point of the acquisition of five per cent ownership or more 
than 25 per cent control of the entity’s governing body or voting power. 
This option uses a lower threshold to capture more transactions that present 
potential access risks than Option 1, but impose less regulatory burden than 
Option 3.  

• Option 3: trigger point of the acquisition of zero per cent (that is, all 
investments in a covered entity can be screened). This option would be most 
effective at managing both access and control risks, however it will also capture 
the most transactions.  

36. We have not developed options for ‘trigger points’ that target access rights afforded to 
persons in bespoke transactions (for example, screening any transaction that gives an 
investor rights to licence intellectual property). This is because: 

• a low or zero threshold will capture all transactions that present access risks, with 
the presence of these risks able to be assessed on a case-by-case basis (as 
occurs in Australia and equivalent regimes overseas); and 

• attempting to make the granting of access rights a ‘trigger point’ (rather than an 
investment of a certain size) would make the regime more complex to understand 
and operationalise (for example, evading detection would be easier).  

37. Options 1-3 are assessed against the review’s criteria in Appendix [8]. We have 
assessed trigger points for media separately because, unlike other assets under the 
call in power, we do not consider access risks high enough to justify intervention. 

38. We will give further consideration as to whether investments in listed entities should be 
treated differently to investments in non-listed entities in our final report on the power’s 
design. This is because listed entities are subject to additional regulatory regimes that 
may reduce the risks posed by transactions involving them. This potentially justifies a 
higher threshold that would result in fewer transactions being screened. At the same 
time, different treatment may increase complexity for investors and the regulator. 

Interactions between the call in power and a potential ‘national interest’ test 

39. In parallel to the design of the call in, we are considering the design of a ‘national 
interest’ test to manage significant risks posed by investment in assets already 
screened under the Act. This is to align the tests to ensure that it is not easier to 
purchase assets covered by the Act than those covered by the call in.  

40. Appendix [9] includes a summary of how the two tests may interact for various types of 
investments covered by the call in. Importantly, consistent with our advice on the types 
of risks that should be managed, acquisitions of 25 per cent or less of a media entity 
will not be able to be assessed under the call in power or a national interest test. 

                                                
11 This aligns with the trigger points in the Act currently, where investments can be subject to review if they are of sufficient size 

(an ownership threshold) or grant sufficient control (related to control of the board).  
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Other matters:

Next steps 

44. Following your decisions on this report, we will progress three further pieces of advice 
related to the call in power. We expect these to be provided in late-August/early-
September and include: 

1. final/confirmatory advice on the power’s design [T2019/1128 refers]. The 
decisions we have sought from you to date on the scope and notification 
mechanisms, and are seeking from you in this report, are indicative. The 
confirmatory advice will consider these indicative decisions collectively. This is to 
ensure that the call in power balances risk mitigation against the Government’s 
capability to operationalise the power and the burden it poses on investors;  

2. advice on decision-makers and the responsible agency/ies (including which 
agency would provide advice on national security and/or public order risks posed 
by a transaction). While we had initially proposed that we would include advice on 
decision-makers in this briefing, we consider that we will be able to provide you 
with better tailored advice on this matter once we know your preferences on the 
test’s decision-making framework; and 

3. advice on the enforcement and condition making powers needed to support the 
call in and proposed national interest test, as well as the appropriate review 
mechanisms. 

45. Your decisions on these reports will be reflected in the Cabinet paper seeking 
decisions on the broader package of reforms proposed by the Phase Two reform. 
Cabinet’s Economic Development Committee is scheduled to consider this package of 
reforms in late-October. 

[36]

[36]
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Appendix [1]: Recap on the risks the call in power is managing and summary 
of advice provided to date 

Overseas ownership, control, or access to certain assets, such as technology with military 
applications, could pose risks to New Zealand’s national security and/or public order. 

The Act currently does not allow the government to screen transactions based on these risks 
because: 

• the Act does not enable the government to apply national security or public order 
scrutiny to transactions that are screened; and 

• the Act does not screen all transactions that may give rise to national security and 
public order risks. 

The risks that arise because the Act does not enable the government to apply national 
security or public order scrutiny to assets that are already screened under the Act are 
anticipated to be addressed through the Phase Two reform with the likely introduction of a 
national interest test. 

A call in power could help manage risks that arise from overseas ownership or control of 
New Zealand assets that are not screened by the Act by allowing the government to call in 
particular transactions for screening. The call in power will be limited to transactions that 
pose national security and/or public order risks. 

Indicative decisions you have already made in respect of a call in power 

In response to T2019/1128, you made indicative decisions that: 
• the scope of the call in power should include military and dual-use technologies, critical 

direct suppliers to security services and the NZDF, sensitive data, and media entities; 

• it should be compulsory to notify the Government about investments in military and 
dual-use technologies and critical direct suppliers to security services and the NZDF 
must be notified to the Government; 

• it should be voluntary to notify the Government about investments in sensitive data; 
and 

• that the Government should be empowered to decline, unwind and impose conditions 
on transactions subject to the call in power.  

Your office has also advised that you also support voluntary notification for investments in 
media entities captured by the power. However, we are seeking clarification of this through 
this report. Appendix [10] contains additional information on this.  

Finally, in respect of assets where notification is voluntary, if an investor does notify and 
there are no significant risks to national security or public order associated with the 
transaction, the transaction will receive ‘safe harbour’ and the government will be unable to 
unwind the transaction in the future.  

 

[1]
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Appendix [2]: Recap on Phase Two assessment criteria, and how we are 
applying it in this report 

We have used the same criteria as the Phase Two reform to assess different options for the 
call in power. See Table 2. 

Table 2: Overview of assessment criteria 

Criterion Description 

Criterion one: 
Manages the risk of 
overseas investment 
to New Zealanders’ 
wellbeing 

This criterion considers whether an option provides decision-makers with the 
flexibility to effectively manage or protect against current and emerging risks from 
overseas investment to New Zealanders’ wellbeing.  

This criterion also considers whether risks can be better managed in other ways, 
such as through different legislation. 

Criterion two: 
Supports overseas 
investment in 
productive assets 

This criterion considers whether an option supports confidence in New Zealand as 
an investment destination for productive investment.  

The call in power is likely to reduce New Zealand’s attractiveness as an investment 
destination (all else equal). However, what we care about is any loss in productive 
investment (and the size of that loss) as investment that impairs New Zealand’s 
national security and/ or public order is not desirable. Because it is not possible to 
quantify what is “desirable” versus “undesirable” investment, as a proxy, we have 
analysed the possible transaction costs on firms and the possible dampening effect 
for New Zealand as an investment destination. 

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

This criterion considers whether an option achieves its objectives in a way that makes 
the law more certain, predictable and transparent, and encourages timely decision-
making. This criterion is important as it considers whether options will support 
investor and public confidence in the overseas investment regime. 
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Appendix [3]: Options analysis – design of the decision-making framework 

Table 3 contains analysis of options for the call in power’s decision-making framework. 
These are made against a scenario where the call in exists, rather than the status quo.  

Table 3: Assessment of options for the decision-making framework 

 Option 1 –decision-making framework 
explicitly focussed on national 
security/public order risks 

Option 2 – broader decision-making 
framework, allowing weighting of 
national security/public order risks 
against potential benefits of 
investment 

Criterion one: 
Manages the risk 
of overseas 
investment to 
New Zealanders’ 
wellbeing 

Neutral 
Requiring consideration of national 
security/public order risks as well as 
potential mitigations before being able to 
decline a transaction does not change the 
call in power’s usefulness as a risk 
management tool.  

Neutral 
Requiring consideration of economic and 
other benefits in addition to national 
security/public order risks and potential 
mitigations before being able to decline a 
transaction does not change the call in 
power’s usefulness as a risk management 
tool. At the margins, granting Ministers 
additional discretion could result in 
transactions that cause harm being 
approved where they may not be under a 
narrower framework. This risk is not  
material enough to change this option’s 
rating against this criterion.  

Criterion two: 
Supports 
overseas 
investment in 
productive assets 

Strongly negative 
Not considering economic and other 
potential benefits of an investment before 
being able to decline it sends a strongly 
negative signal about the Government’s 
openness to productive foreign investment. 
This will amplify the call in power’s negative 
effect on investment attractiveness.  
 

Moderately positive 
Requiring consideration of economic and 
other benefits before being able to decline 
an investment sends a strong signal that 
the Government remains open to quality 
foreign investment. This will reduce the 
call in power’s negative effect on 
investment attractiveness. 
It will also help ensure that investments 
that present with manageable risks but 
substantial other benefits (such as 
economic benefits) are likely to proceed. 
This could support productivity and 
economic growth.  

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

Strongly negative 
Not considering prospective benefits 
associated with an investment increases 
the chance of investments being declined. 
This would increase uncertainty associated 
with the call in power because the threshold 
for being declined could be seen as low (or 
at least lower than under a framework that 
required a more balanced assessment). 
This would be mitigated by the fact that 
investors would have certainty as to what 
factors would be considered, but this effect 
is considered marginal.  

Moderately positive 
Considering prospective benefits 
associated with an investment reduces 
the chance of lower risk investments that 
pose significant benefits being declined. 
This increases investor certainty because 
only truly high-risk transactions are likely 
to be declined.    
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Appendix [4]: Options to define each category of assets captured by the call in power 

Table 4 provides a fulsome description of the options to define each asset category.  

Table 4: Options to define each category of assets captured by the call in power 

Asset class Narrow definition ‘Middle’ definition Wide definition 

Entities with 
control of, or 
access to, 
military and 
dual-use 
technology 

 

Entities that research, develop, produce or maintain12 items listed in Part 1 or 2 
of New Zealand’s Strategic Goods List.13 

N/A Same as the narrowest definition, but 
also allow regulations to define specific 
entities that research, develop, 
produce or maintain technologies, 
where the ownership or control of 
could pose a significant risk to national 
security. 

Critical direct 
suppliers to 
defence and 
security 
services 

A critical direct supplier is a supplier listed (whether publicly or not)14 in a 
legislative instrument maintained by the relevant Minister.   

In considering whether to deem a supplier a ‘critical direct supplier’ the Minister 
must be satisfied that: 

• the supplier directly provides critical goods or services to the New Zealand 
Defence Force or the New Zealand Intelligence and Security agencies (that 
is, the NZSIS or the GCSB); and 

• that there are no alternative suppliers that can be put in place quickly for 
reasons of the supplier’s capability or capacity or for security reasons. 

Critical goods or services are those that are intrinsic to the delivery of the 
Government’s defence and security functions. 

Same as the narrow definition, 
but include critical direct 
suppliers to the Ministry of 
Defence.  

Same as the ‘middle definition’, but 
include critical direct suppliers to 
New Zealand’s Police Force. 

                                                
12 Previous advice had implied that only the developers of military and dual-use technology would be subject to the call in, rather than developers, researchers, producers and those that maintain these assets. 

However, for the call in power to effectively manage control and access risks for these assets more expansive coverage is proposed.  
13 The Strategic Goods List specifies items subject to export controls under the Customs and Excise Act 1996. Part 1 of the list covers military technologies and Part 2 covers dual-use technologies. It is based 

on items set out in the four control lists for international export control and non-proliferation regimes of which New Zealand is a member.  
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Asset class Narrow definition ‘Middle’ definition Wide definition 

Media A media entity subject to the scope of the call in power is one where: 

• a significant element of the entity’s publishing or broadcasting activities 
involves the generation of news, information and opinion(s) of current value; 

• the entity disseminates this information to a public audience; 

• publication or broadcast is regular and not occasional; and 

• those publications or broadcasts have a wide-spread impact.15 

Same as the narrow definition, 
but also include media 
aggregators. Media 
aggregators may not produce 
news themselves, but may 
curate or promote news 
content to users through 
editorial policies or 
algorithms.16 

Same as the ‘middle definition’, but 
remove the requirement for “those 
publications or broadcasts [to] have a 
wide-spread impact.” 

Sensitive 
data 

Entities that hold, produce, maintain or otherwise have access to information 
that gives rise to public order or national security risks. 

Sensitive data includes particularly valuable personal information. That is: 

• genetic data; 

• biometric data for the purpose of uniquely identifying a natural person; 

• data concerning health or a natural person’s sex life and/or sexual 
orientation; and 

• data about the financial position of a natural person or entity/juridical 
person.17 

Same as the narrow definition, 
but also include official 
information of the 
New Zealand Government 
relevant to the maintenance of 
public order or national 
security in the definition of 
sensitive data.  

Same as the middle definition, but 
include all ‘personal information’ as 
defined in the Privacy Act 199318 in the 
definition of sensitive data.   

 

                                                                                                                                                                                                                                              
14 This is consistent with how Australia lists ‘critical infrastructure’ under its critical infrastructure screening regime. While many of these assets are publicly listed to support transparency, for security reasons, 

some are kept confidential with only government and those responsible for them aware of their status.  
15 This is to ensure that only entities with an audience significant enough to present risks to New Zealand’s public order and/or national security are within scope. We will work with the Ministry of Culture and 

Heritage and the Parliamentary Counsel Office to determine how this should be reflected in any legislation. 
16 An example of an overseas aggregator is Facebook.  
17 These categories are all ‘core’ data which tend to reveal intimate details of the lifestyle and personal choices of the individual and in many circumstances cannot be changed. For this reason they are judged 

to be more sensitive than other types of personal information. See: R v Alsford 2017.  
18 Personal information means information about an identifiable individual; and includes information relating to a death that is maintained by the Registrar-General pursuant to the Births, Deaths, Marriages, and 

Relationships Registration Act 1995, or any former Act (as defined by the Births, Deaths, Marriages, and Relationships Registration Act 1995). 
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Appendix [5]: Options analysis – defining each category of asset covered by the call in power  

Table 5 contains the full options’ analysis for the definitions of assets covered by the call in power. These assessments are against the status quo (that 
is, an environment where there is no call in power). 

Even where options are rated as ‘strongly positive’ in terms of their ability to mitigate risk, this is only in the context of the call in power. That is, the 
ratings do not imply that the call in power is all that is required to ensure that the Government can manage all risks associated with assets covered by 
the power. The power would complement other projects, including those being completed through the foreign interference work programme, changes to 
the Privacy Act, and outreach by security agencies and others to build awareness about the risks that private and public sector entities may face so that 
they can take action.  

Table 5: Assessment of options for the definitions of assets covered by the call in power against the review’s criteria 

Asset 
class 

Criteria Option 1:Narrowest definition Option 2: ‘Middle’ definition Option 3: Widest definition 

Entities 
with 
control of, 
or access 
to, military 
and dual-
use 
technology 

 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Neutral/moderately positive 
Only covering goods on Part 1 and Part 2 of the 
Strategic Goods List will mean that the call in 
power does not cover emerging technologies or 
technologies that are not practical to cover in 
that list. Control of, and access, to these assets 
can pose risks to national security and 
excluding them would significantly undermine 
the power’s effectiveness.  

N/A Strongly positive 
Covering Part 1 and Part 2 of the Strategic 
Good List and including the ability to list other 
types of dual-use and military technologies 
that ownership  present risks to national 
security through regulations best ensures that 
the call in power can be used to manage 
access and control risks associated with 
military and dual-use technology (including 
emerging technologies).  
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Asset 
class 

Criteria Option 1:Narrowest definition Option 2: ‘Middle’ definition Option 3: Widest definition 

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Neutral/moderately negative 
At this stage we are unclear of the number of 
possible transactions that could be covered by 
including military and dual-use technologies 
within the scope of the call in power. We 
expect, however, that relatively few 
transactions will be subject to the call in power 
under this option. This mitigates the negative 
affect that the call in power may have on 
New Zealand’s attractiveness to investment.  

N/A Moderately negative 
At this stage we are unclear of the number of 
possible transactions that could be covered by 
including military and dual-use technologies 
within the scope of the call in power. We 
expect, however, significantly more would be 
subject to potential call in under this option 
than under Option 1. This increases the 
negative affect that the call in power may have 
on New Zealand’s attractiveness to 
investment. 

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral 
The Strategic Goods List is publicly accessible 
and well understood in a range of jurisdictions 
(New Zealand’s list is based on global 
standards). This ensures that investors will 
know if their investment is subject to mandatory 
notification and potential screening under the 
call in power.  

N/A Moderately negative 
While the Strategic Goods List is publicly 
accessible and well understood, the use of 
regulations to proscribe additional types of 
technology subject to mandatory notification 
and potential screening will introduce 
uncertainty for investors. This is because, 
based on international experience, these 
categories will likely need to be defined quite 
widely (for example, the USA include 
‘biotechnology’ and ‘advanced materials’ as 
areas where investments must be notified). 
Uncertainty will further increase because the 
Government would be able to expand the list 
of prescribed technologies at any time.   
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Asset 
class 

Criteria Option 1:Narrowest definition Option 2: ‘Middle’ definition Option 3: Widest definition 

Critical 
direct 
suppliers 
to defence 
and 
security 
services 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Strongly positive 
This definition will ensure that critical direct 
suppliers to the New Zealand Defence Force 
and security and intelligence agencies are 
covered by the call in power. By providing 
agencies/Ministers the ability to proscribe these 
entities in ‘real time’, it will also ensure that the 
call in power’s coverage remains current.  

Risks associated with access to, and control 
over, suppliers to these agencies are seen as 
the most important to mitigate through the call 
in power in this asset category.  

Strongly positive 
Option 2 is judged as ‘strongly positive’ for 
the same reasons as Option 1. Allowing 
suppliers to the Ministry of Defence (MoD) to 
be listed does not increase the level of risk 
mitigation the power provides. Further, it is 
less clear that the call in power would be 
able to be exercised in respect of suppliers 
to MoD 

Strongly positive 
Option 3 is judged as ‘strongly positive’ for the 
same reasons as Option 1. Allowing suppliers 
to the Ministry of Defence (MoD) and 
New Zealand’s Police Force (Police Force) to 
be listed does not increases the power’s 
effectiveness. Further, it is less clear that the 
call in power would be able to be exercised in 
respect of suppliers to MoD and the Police 
Force 
public

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Neutral/Moderately negative 
This option will not materially reduce 
New Zealand’s attractiveness to investment. 
This is because many of New Zealand’s allies 
place similar protections over their 
defence/security supply chains.  

Moderately negative 
The option is likely to negatively affect 
New Zealand’s attractiveness to investment. 
It would go further than some comparable 
regimes. This is mitigated by the fact that 
there are unlikely to be many entities 
deemed to be critical direct suppliers to 
MoD.  

Moderately/strongly negative 
Adopting this definition is likely to reduce 
New Zealand’s attractiveness to investment. 
This is because it would go significantly 
further in coverage than many comparable 
regimes internationally. This is compounded 
by the fact that there may be many entities 
deemed to be critical direct suppliers to the 
Police Force and that particularly sensitive 
ones, like those that hold police records or 
DNA information, would be protected through 
the power’s coverage of sensitive data.  

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral 
Under each definition investors would have near complete certainty as to whether an investment would be required to be notified (and therefore 
potentially subject to screening) prior to commencing a transaction. This is because the government would list most suppliers publicly in a 
notice. For those suppliers not publicly listed (due to security concerns), the vendor would be required to alert any potential investor of their legal 
obligations when they signal interest in a transaction. This mitigates the risk of an investor progressing a transaction unaware of their legal 
obligations.  

[1]
[1] 
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Asset 
class 

Criteria Option 1:Narrowest definition Option 2: ‘Middle’ definition Option 3: Widest definition 

Media Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Moderately positive 
Control of entities that generate and publish 
news, information, and opinion may present 
risks to public order and/or national security. 
However, these are judged to be of a lower 
order than those presented by the other assets 
to be in scope of the call in power.  

This definition will cover the entities most likely 
to present national security/public order risks. 
This is because entities that have a ‘wide-
spread’ impact will be subject to the call in.  

Moderately positive 
Option 2 is ‘moderately positive’ for the 
same reasons as Option 1. Allowing media 
aggregators to be included in the definition 
does not increase the power’s effectiveness. 

Further, because the aggregator is less 
responsible for, for example, misinformation 
than the original generator of that content it 
is less clear that the call in power would be 
able to be exercised over aggregators. 

Finally, there are no media aggregators of 
scale owned and operated within 
New Zealand. This reduces any marginal 
benefits associated with this option.  

Moderately positive 
Option 3 is ‘moderately positive’ for the same 
reasons as Option 1. However, removing a 
requirement for the entity/aggregator to have 
a certain public reach does not increase the 
call in power’s effectiveness. This is because 
it is very difficult to envision acquisition of a 
media entity without significant public reach 
giving rise to national security or public order 
risks (for example, because fewer people will 
be effected by any misinformation or editorial 
decisions taken by such an entity).  

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Neutral/moderately negative 
Because a relatively small number of entities 
would satisfy this definition and it is consistent 
with the approach taken in other jurisdictions 
we expect that this option is unlikely to 
significantly reduce New Zealand’s 
attractiveness to investment. 

Neutral/moderately negative 
Because a relatively small number of entities 
would satisfy this definition (for example, 
there are no aggregators of scale that we 
are aware of), we expect that this option is 
unlikely to significantly reduce 
New Zealand’s attractiveness to investment. 

Moderately/strongly negative 
This option would make a large number of 
entities subject to the call in power, including 
local community papers and small-scale radio 
stations. This is expected to reduce 
investment attractiveness, with this effect 
mitigated against by the fact that such small 
entities are unlikely to be common acquisition 
targets for overseas investors.  

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral/moderately negative 
Limiting the call in power to entities with ‘wide-spread’ reach will create some uncertainty. This 
is because there will likely be a degree of subjectivity to determining whether an entity is within 
the power’s scope. This will be able to be mitigated, to an extent, through using a definition for 
‘wide-spread reach’ that is understood in the industry.  

This increase in uncertainty is offset by an increase in certainty for investors investing in small 
media entities where it is clear that the call in power will not apply.  

Neutral/moderately negative 
By covering all media entities within the call in 
power’s scope, investors will have certainty as 
to their legal requirements.  

This is offset, however, by an increase in 
uncertainty for investors as to whether the call 
in power will be used to decline investments in 
small media entities.   
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Asset 
class 

Criteria Option 1:Narrowest definition Option 2: ‘Middle’ definition Option 3: Widest definition 

Sensitive 
data 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Moderately/strongly positive 
Control of, or access to, New Zealanders’ core 
personal information can give rise to risks to 

public order. 

Strongly positive 
This option has the same benefits as  
Option 1, however by also including entities 
that have access to, or control over, official 
Government data it is judged to have a 
strongly positive impact on the New Zealand 
Government’s ability to manage risks 
associated with foreign investment.  The 
improved rating relative to Option 1 is 
primarily related to the fact that this option 
will better ‘future proof’ the regime, 
recognising that not much official data is 
currently held by private New Zealand 
entities.  

 

Strongly positive 
Option 3 is judged as ‘strongly positive’ for the 
same reasons as Option 2. Expanding the 
scope of the personal information provisions 
to include all data protected by the Privacy Act 
does not increase the power’s effectiveness.  

This is because it is not clear that transactions 
that give rise to control of, or access to, these 
additional categories of personal information 
will give rise to national security and/or public 
risks. It is also not obvious that the call in 
power is the best tool to manage risks 
associated with these less sensitive types of 
personal data, rather than the Privacy Act 
(recognising that this Act still has limitations). 

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Moderately/strongly negative 
This option will reduce New Zealand’s 
attractiveness to investment because a large 
and growing number of entities will be in scope. 
This risk is mitigated by the fact that a narrow 
definition of sensitive personal information is 
consistent with the scope of similar powers in 
comparable jurisdictions.  

Moderately/strongly negative 
This option is moderately negative for the 
same reasons as Option 1.The addition of 
entities that hold official information in this 
option is not expected to materially increase 
the negative effect. This is because we 
understand that few private New Zealand-
based entities hold such data.  

Strongly negative 
This option has the same drawbacks on this 
criterion as Option 1. However, the effect is 
compounded because adopting this option 
would be out of step with comparable regimes 
globally and signal that New Zealand is more 
willing to limit foreign investment.  

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Moderately/strongly negative 
This mitigates against risks of introducing 
sensitive data into the regime by restricting the 
call in to the most sensitive types of personal 
information and using some information types 
covered by separate privacy codes, supporting 
understanding.   

Moderately/strongly negative 
This option is moderately negative for the 
same reason as Option 1. The addition of 
entities that hold official information in this 
asset class should not increase uncertainty. 

Strongly negative 
This option will bring a very large and growing 
number of entities within scope. While 
guidance may mitigate some of this 
uncertainty, it is anticipated to be significantly 
higher than under either Option 1 or 2.  

[1]
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Appendix [6]: Options analysis – including high-risk Critical National 
Infrastructure within the call in power 

Table 6 contains the full options’ analysis for including high-risk Critical National 
Infrastructure (CNI) with a voluntary notification mechanism within the scope of the call in 
power against the review’s criteria. 

High-risk CNI, consistent with the proposed automatic application of the national interest test 
across investments subject to broader review under the Overseas Investment Act, are 
proposed to be: 

1. significant ports and airports,  

2. electricity generation and distribution businesses,  

3. water infrastructure,  

4. telecommunications infrastructure, and  

5. systemically important financial institutions and market infrastructure. 
Table 6: Assessment of including high-risk CNI within the scope of the call in power’ 
with voluntary notification against the review’s criteria  

Criteria Include high-risk CNI in the call in power with voluntary notification 

Criterion one: 
Manages the risk 
of overseas 
investment to 
New Zealanders’ 
wellbeing 

Moderately/strongly positive 
The Overseas Investment Act already covers the majority of transactions 
involving high-risk CNI likely to raise public order concerns and many other high-
risk CNI are owned (partially or in full) by the public sector. However, including 
them in the call in will provide an important tool of last resort to manage 
transactions aimed at gaining control of, or access to, high-risk CNI 

The power’s effectiveness against this 
criterion is slightly reduced by the use of a voluntary notification mechanism. 

Criterion two: 
Supports overseas 
investment in 
productive assets 

Neutral/moderately negative  

At this state we are unclear of the number of transactions that could be covered 
by including high-risk CNI in the scope of the call in power. While we anticipate 
that relatively few transactions would be covered due to the high level of state-
ownership of such assets as well as existing coverage under the Act, the 
inclusion of these assets will still reduce New Zealand’s attractiveness to 
investment. This is partially mitigated against by the use of a voluntary 
notification mechanism and this measure’s consistency with those in place/being 
adopted in comparable jurisdictions.  

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

Neutral/moderately negative 
Some overseas investors may face increased uncertainty associated with 
investing in New Zealand compared to the status quo, however well defined 
guidance may help mitigate this uncertainty.  

Voluntary notification may introduce additional uncertainty, which could result in 
investors notifying transactions that do not pose risks (for example, the 
acquisition of a limited number of shares in a listed entity). Guidance may help 
mitigate this uncertainty, but not eliminate it.  

[1]
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Appendix [7]: [1]
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Appendix [8]: Options analysis – trigger point for inclusion in the call in power  

Table 9 contains analysis of ‘trigger point’ options for military and dual-use technologies, critical direct suppliers to defence and the security services, 
entities that have control over, access to, sensitive data and high-risk CNI. Table 10 contains analysis of options for the ‘trigger point’ for media entities.  

Table 9: Assessment of options for the trigger point for military and dual-use technologies, critical direct suppliers, and sensitive data 

 Option 1: 25% ownership or 
25% control of voting rights 
of composition of the board 

Option 2: 5% ownership or 25% control of voting rights of 
composition of the board 

Option 3: 0% 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Neutral/ Moderately positive 
This option should manage 
most control risks associated 
with ownership, but not 
manage access risks (which 
are more significant).  

Moderately positive 
This option manages control risks. It also offers a degree of 
mitigation for access risks. However, because overseas 
investors and vendors can negotiate bespoke access 
arrangements, it is unclear whether it could meaningfully do so 
because transactions can be structured to avoid screening.  

Strongly positive  
This option will provide the greatest degree of risk 
mitigation. A zero per cent threshold allows all 
transactions that offer bespoke access 
arrangements to be screened.  

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Neutral/moderately negative 
This should have the smallest 
negative impact on investment 
attractiveness because it 
would capture the fewest 
transactions. 

Moderately negative 
This option would capture more transactions than Option 1, 
increasing regulatory burden and reducing attractiveness. 
While the impact of the lower threshold may not be significant 
for private companies (because trading is infrequent), a 
five per cent threshold could create a moderate burden for 
publicly listed companies. Mitigating against this is that few 
listed entities are worth less than $100 million. We are 
undertaking further analysis to understand the size of this 
problem.  

Strongly negative 
This option would capture the most transactions. 
In addition to the large burden this will create for 
listed companies, a zero per cent threshold could 
also create issues for start-ups using employee 
share schemes (a common means of 
remuneration).  

We are undertaking further analysis to better 
understand the size of this possible burden, but 
are limited to publicly available information (given 
these are private entities). 

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral 
Simple for investors to 
understand because it is 
consistent with the Act. 

Moderately negative 
More complex for investors to understand, given deviation from 
the Act’s ‘trigger point’.  

Moderately positive 
The simplest option to understand and comply 
with. We have been advised that even complying 
with the Act’s 25 per cent threshold can be 
complex.  
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Table 10: Assessment of options for the ‘trigger point for media entities 

 Option 1: 25% ownership or 25% 
control of voting rights of 
composition of the board 

Option 2: 5% ownership or 25% control of 
voting rights of composition of the board 

Option 3: 0% 

Criterion one: 
Manages the risk 
of overseas 
investment to 
New Zealanders’ 
wellbeing 

Strongly positive  
This option manages control risks. 
These are the risks we are most 
concern about for media entities.  

Strongly positive  
This option is rated as ‘strongly positive’ for the same reason as Option 1. These options are unlikely to 
provide additional risk mitigation because we do not consider that access to media entities creates significant 
national security and/or public order risks. 

Criterion two: 
Supports 
overseas 
investment in 
productive assets 

Moderately negative 
Likely to have a very small negative 
impact investment attractiveness 
because it would capture very few 
transactions. 

Moderately/strongly negative 
This option is likely to capture a moderate 
number of transactions, increasing regulatory 
burden. Burden will larger for publicly listed 
companies.  

Strongly negative 
This option is likely to capture a large number of 
transactions. Burden will larger for publicly listed 
companies. 

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

Neutral 
Simple for investors to understand 
because it is consistent with the 
Act. 

Moderately negative 
This option is more complex for investors to 
understand, given the deviation from the 
‘trigger point’ in the Act.  

Moderately positive 
The simplest option to understand and comply with. We 
have been advised that even complying with the Act’s 25 
per cent threshold can be complex. 
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Appendix [9]: Interaction between the call in power and a possible ‘national 
interest’ test 

The coverage and design of the ‘call in’ power and proposed ‘national interest’ test will be 
aligned. This is to ensure: 

• that decisions made under both tests are as consistent as possible. That is, a 
transaction subject to the ‘call in’ should not be blocked unless it would also be blocked 
under the ‘national interest’ test. This is related to the decision-making frameworks 
(refer policy issue 1); and  

• that it is not easier to purchase an asset covered by the ‘national interest’ test than 
covered by the ‘call in’ (which would create incentives to purchase larger and more 
significant assets/interests in those assets). This relates to the two tests’ coverage.  

Table 11 describes how transactions in entities covered by the call in power and the Act are 
proposed to be treated, post conclusion of the Phase Two reform (if adopted by Cabinet). 

Table 11: Risk mitigation measures proposed to be in place for assets subject to the 
call in power 

 Investment not involving 
sensitive land or a 
$100m+ asset  

Investment in 
sensitive land or a 
$100m+ asset, but 
interest acquired is 
25 per cent or less 

Investment in sensitive 
land or an SBA and 
interest acquired is 
greater than 25 per cent 

Military/dual-use 
technology 

 
Subject to call in power 

 
Subject to call in power 

 
Automatic screening under 
‘national interest’ test 

Critical direct 
suppliers to 
defence and/or 
security services 

 
Subject to call in power. 

 
Subject to call in power. 

 
Automatic screening under 
‘national interest’ test. 

Media entities  
No.  

Only investments more 
than 25% will be subject 
to call in power. 

 
No. 

Only investments more 
than 25% will be subject 
to call in power. 

 
Automatic screening under 
‘national interest’ test. 

Sensitive data  
Subject to call in power. 

 
Subject to call in power. 

 
Subject to ‘national 
interest’ test, if Ministers 
agree to apply that test.  

This category of asset is 
not subject to automatic 
screening under the 
‘national interest’ test given 
the large number of 
transactions that could be 
captured, many of which 
are unlikely to present 
significant risks.   

High-risk CNI  
Subject to call in power. 

 
Subject to call in power. 

 
Automatic screening under 
‘national interest’ test. 
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Appendix [10]: Notification mechanism for investments in media entities 

Recommendation: Make notifying the Government of investment in a media entity covered 
by the call in power voluntary. 

In T2019/1128, we sought indicative decisions from you on the mechanisms to ensure that 
the Government can become aware of overseas investments that might raise national 
security/public order risks.  

We advised that it makes sense to adopt a mandatory notification mechanism when the call 
in power is narrow in scope (that is, a small number of entities will constitute the asset class), 
and a mixed or voluntary notification mechanism when the scope is broader (that is, more 
entities are likely to be in scope of the class). Consistent with this, we recommended: 

• mandatory notification for military and dual-use technologies, critical direct suppliers 
to security and defence; and 

• voluntary notification for media transactions, and transactions involving sensitive 
data. 

A less stringent notification mechanism for media entities is also seen as desirable as a way 
to ensure that New Zealanders have faith in the intent of the regime. This is because 
intensive regulation of media entities may be viewed as in tension with the right to freedom of 
expression. A more targeted regime that handles transactions in media entities on a case-by-
case basis and only activates when national security and/or public order risks are identified is 
less likely to give rise to these concerns.  

In T2019/1128, we omitted to seek a formal decision from you on your preferred notification 
mechanism for media entities. Consequently, we seek confirmation of your preference in this 
briefing.  
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