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Treasury Report: National security and public order call in power: 
treatment of investments in publicly-listed entities 

Executive Summary 

This briefing seeks agreement for the acquisition of listed equity securities in an entity 
covered by the call in power to be treated differently to other types of transactions. The call in 
power is proposed to empower the government to review transactions not ordinarily 
screened under the Overseas Investment Act 2005 (the Act), in limited circumstances. 

This report builds on your decisions regarding the power’s decision-making framework; 
scope, intervention and notification mechanisms; and thresholds for screening [T2019/1128 
and T2019/1394 refer].  
We have copied this report to the Minister of Finance for his information and future 
discussion as proposals are finalised for Cabinet consideration.  

Issue: should purchasing publicly-listed equity securities in entities covered by the call in be 
treated differently to other types of investments? 

The call in power is to help manage risks to New Zealand’s national security and public order 
that could arise from the acquisition of interests in certain New Zealand assets by overseas 
persons. These risks could emerge through an overseas person gaining control over, or 
access to, sensitive assets.  

The government’s ability to manage these risks through the call in depends on the power’s 
‘trigger point’ (the percentage of an entity that must be acquired before the transaction is in 
scope of the call in). The general trigger point across the Act is 25 per cent (the level at 
which overseas persons could exercise a degree of control). In T2019/1394, you agreed that 
the trigger points for the call in power would be: 

• acquiring more than 25 per cent ownership, or control of the entity’s governing body or 
voting power, for media entities (as only control risks are relevant); and 

• zero per cent for all other entities covered by the call in power (reflecting that the power 
should manage control and access risks for these assets, where a higher threshold of 
25 per cent would not facilitate this). 

In that advice we signalled that we would give further advice on whether trigger points should 
apply equally to the acquisition of listed equity securities and other interests. We consider 
that a different trigger point should apply for listed equity securities because they are unlikely 
to grant disproportionate access or control rights to an investor (significantly decreasing risk), 
and are traded daily (increasing regulatory cost).  

We have developed three options for the treatment of such investments. The first removes 
notification requirements for transactions that result in an investor holding less than 10 per 
cent of an entity’s listed securities. The second removes such transactions from the regime 
unless they grant special access to, or control of, the entity. The third removes transactions 
that do not result in an investor owning 10 per cent or more of an entity’s listed securities. 
The 10 per cent threshold is used across each option because this is the level of ownership 
that can grant an investor the ability to exercise a degree of overt control over an asset 
through their equity interest alone (T2019/1649, which provides advice on the recommend 
package of Phase Two reforms to the Act, refers).  
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On balance, we recommend adopting Option 2. While small securities holdings are very 
unlikely to grant disproportionately large access or control rights due to NZX listing rules, 
requirements under the Companies Act 1993, commercial incentives facing issuing entities, 
and non-regulatory interventions by government (

), it is still possible. Option 2 provides the government the power to manage 
these residual risks, while dramatically reducing the power’s regulatory and administrative 
burden, and sending a positive signal about New Zealand’s openness to investment. 
However, it does somewhat increase complexity (though investors and target entities should 
know if they are entering a transaction that provides such control or access rights).  

Next steps 

Following decisions on this briefing, officials will provide final advice on the power’s design in 
late-August 2019. This will include additional advice on the definition of media entities.  

[1]
 

[
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Recommended Action 

We recommend that you: 
 
a note that in T2019/1394 we indicated we would provide further advice on whether 

purchasing publicly-listed equity securities should be treated differently to other types 
of transactions covered by the call in.  
 

b agree, for investments in entities covered by the call in power, to exclude transactions 
that result in the acquirer holding less than 10 per cent of that entity’s publicly-listed 
equity securities from the call in power, unless the investment grants:  

 
i.access to any material non-public information or sensitive data; 

 
ii.membership or observer rights on the board of directors or equivalent governing body, 

or the right to nominate an individual to a position on the board of directors or 
equivalent governing body; or  
 

iii.any involvement, other than through the voting of securities, in substantive decision-
making of the business regarding the:  

 
a. use, development, acquisition, access to, or release of dual-use or military 

technology or sensitive data;  
 

b. use of, or access to, high-risk Critical National Infrastructure; or 
 

c. supply of goods or services to the New Zealand Defence Force, 
Government Communications Security Bureau (GCSB) or the New Zealand 
Security Intelligence Service (NZSIS). 

 
Agreed/not agreed  
Associate Minister of Finance 
 

c note that the criteria listed in recommendation b may need to be further refined in 
consultation with the Parliamentary Counsel Office and relevant agencies, and 
 

d refer a copy of this signed report to the Minister for Land Information, Minister for 
Economic Development, Minister of Commerce and Consumer Affairs and the Minister 
Responsible for GCSB and the NZSIS. 
 
Referred/not referred  
Associate Minister of Finance 

 
 
 
 
Thomas Parry 
Manager, International  
 
 
 
 
 
Hon Grant Robertson       Hon David Parker 
Minister of Finance       Associate Minister of Finance 
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Treasury Report: National security and public order call in power: 
treatment of investments in publicly-listed entities 

Purpose of Report 

1. This briefing seeks agreement to treat acquisitions of publicly-listed equity securities 
covered by the call in power differently to other types of investments. It follows further 
consideration of this issue flagged in early-August 2019 [T2019/1394 refers].  

2. This decision will allow confirmatory advice on policy design to be finalised, with 
indicative recommendations reconsidered (and potentially changed) in light of 
resourcing and capability requirements. 

3. This briefing has been prepared with the Ministry of Foreign Affairs and Trade (MFAT); 
the Government Communications Security Bureau (GCSB); the New Zealand Security 
Intelligence Service (NZSIS); the Ministry of Business, Innovation and Employment 
(MBIE); and the Department of Prime Minister and Cabinet’s National Security Group 
(DPMC).  

Background and context 

4. In January, you directed officials to design a national security and public order call in 
power as part of the Phase Two reforms (Phase 2) of the Overseas Investment Act (the 
Act). The proposed power would allow the government to screen certain transactions 
not ordinarily subject to the Act (for example, investments in business assets of less 
than $100 million). The call in power is designed to complement, and align with, the 
proposed national interest test to apply to transactions already screened under the Act 
and 

5. You have taken indicative decisions on the call in power’s decision-making framework, 
scope, notification and intervention mechanisms, and thresholds for screening 
[T2019/1128 and T2019/1394 refer].  

6. Appendix [1] recaps the risks the call in power is designed to manage and summarises 
earlier advice and your decisions to date.  

7. We have applied the criteria used throughout the Phase Two reforms to assess each 
option (refer Appendix [2]). 

[1]
 

 

 



T2019/2356 : Treasury Report: National security and public order call in power: treatment of investments in publicly listed 
entities Page 6 

Issue: should the purchase of publicly-listed equity securities in entities 
covered by the call in be treated differently to other types of investments?  

Context for additional advice on the treatment of investments in publicly listed equity 
securities  

8. National security and public order risks can emerge though the ownership of interests 
that grant control of, and access to, strategically important New Zealand entities by 
overseas persons. The government’s ability to manage these risks through the call in 
power depends on the ‘trigger point’: that is, what percentage of the entity must be 
acquired before call in can occur.  

9. In T2019/1394 you decided that: 

• in respect of media entities, the trigger point would be the acquisition of more 
than 25 per cent of such an entity; and 

• in respect of all other asset categories, the trigger point would be zero per cent.  

10. A zero per cent threshold has been adopted for all entities except media entities 
because:  

• there are material risks associated with both control over, and access to, these 
entities (where only control risks are material in respect of media entities); and 

• there is no consistent link between the size of an interest taken and the access 
and/or control that that interest grants. That is, a small interest may be sufficient 
to grant control or access, depending on the agreement between the shareholder 
and the target entity. That control or access may be gained through formal 
arrangements (such as the ability to appoint a director) or informal arrangements 
(for example, a shareholder seeking non-public, non-market sensitive, 
information from the company). 

11. Currently these thresholds would apply equally to the acquisition of listed equity 
securities and other types of interests in an entity covered by the call in. In T2019/1394, 
we committed to providing you additional advice on this matter given that the 
acquisition of small volumes of listed equity securities are unlikely to present risks.     

Factors that reduce the risk associated with the acquisition of listed equity securities  

12. Following additional analysis, we have concluded that the acquisition of listed equity 
securities in an entity covered by the call in power should be treated differently to other 
types of acquisitions. This is because treating them identically is unlikely to improve the 
Government’s ability to manage risk, but will create unnecessary uncertainty and 
regulatory burden.  

13. In regards to any potential risk,

In particular, risks of an investor gaining disproportionate, formal, control and/or 
access rights through the acquisition of a small parcel of securities are mitigated by: 

• provisions in the Companies Act 1993, which do not allow entities to issue 
another class of shares in a company without the approval of existing 
shareholders (a high threshold, given they would generally be asked to dilute 
their own power); 

[36]
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• the NZX operationally does not generally allow entities to issue more than one 
class of securities to ensure that shareholders enjoy equal rights (though it 
remains possible under NZX listing rules);  

• entities have an incentive for their securities to be liquid (which is best achieved 
through the issue of a single class of securities);  

• from a corporate governance perspective, investors in New Zealand generally 
prefer entities that only issue one class of securities (because having another 
class of shareholders with disproportionately large rights may allow that class of 
shareholders to act against other shareholders’ interests); and  

• where a second class of securities with greater formal control and/or access 
power exists, these are unlikely to be publicly traded (so that the issuing entity 
can better manage who has the power to exercise those rights).  

14. Control and access risks that can emerge informally through small equity holdings are 
of a lower order than risks than can emerge through formal arrangements due to 
regulatory regimes such as the Companies Act 1993.

15. In light of this combination of regulatory and non-regulatory mechanisms, the purchase 
of small volumes of listed equity securities is unlikely to pose a material risk to national 
security or public order in the large majority of cases. At the same time, screening all 
investments in listed securities will significantly increase regulatory burden and investor 
uncertainty. This is because listed equity securities are traded daily and often in low 
quantities (that is, a large number of transactions would be within scope of the call in 
power). 

Options to treat the acquisition of publicly-listed equity securities differently to other types of 
investments 

Recommendation: Exclude transactions that result in the acquirer holding less than 
10 per cent of an entity’s publicly-listed equity securities from the power unless they grant 
disproportionate control or access rights.  
The purchase of listed equity securities is unlikely to grant disproportionate formal control or 
access rights to an acquirer. However, a residual risk does remain and this should be 
mitigated against (in the same way that other jurisdictions, including the United States, do).  
Excluding small acquisitions that do not confer disproportionate access or control rights will 
significantly reduce regulatory and administrative burden, but introduce a marginal amount 
of additional complexity.  
This option is expected to signal New Zealand’s openness to foreign investment and will 
align with broader objectives to improve New Zealand’s capital markets’ attractiveness. 

16. We have developed three options to amend the treatment of investments involving the 
acquisition of listed equity securities in an entity covered by the call in.  

• Option 1: Make notification of transactions that result in the investor holding less than 
10 per cent of publicly-listed equity securities in an entity covered by the call in always 
voluntary (irrespective of the asset type).  

Guidance would be used to further clarify that investors should not notify the 
government of investments that did not result in this threshold being breached unless 
the equity securities granted: 

[1]
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i access to any material non-public information or sensitive data; 

ii membership or observer rights on the board of directors or equivalent governing 
body, or the right to nominate an individual to a position on the board of directors 
or equivalent governing body; or  

iii any involvement, other than through the voting of securities, in substantive 
decision-making of the business regarding the:  

a use, development, acquisition, access to, or release of dual-use or military 
technology or sensitive data;  

b use of, or access to, high-risk Critical National Infrastructure; or 

c supply of goods or services to the New Zealand Defence Force, 
Government Communications Security Bureau (GCSB) or the New Zealand 
Security Intelligence Service (NZSIS). 

Notification would apply as normal to acquisitions that result in an investor holding 10 
per cent or more of a listed entity’s publicly traded equity securities (for example, 
acquiring 10 per cent of the listed equity securities in a dual-use technology firm would 
remain subject to compulsory notification). Notification would also apply as it normally 
does to the acquisition of other types of interest in a listed entity (for example, an 
unlisted equity interest).  

This option does not reduce the scope of transactions subject to the call in power, but 
does reduce the number of notifications required and limits uncertainty around when 
notification is required. This option is broadly consistent with the Canadian model.  

• Option 2: Exclude transactions that result in the acquirer holding less than 10 per cent 
of the publicly-listed equity securities in an entity covered by the call in, unless the 
investment grants any of the factors specified under Option 1 (listed at paragraphs 16i 
to 16iii)  

Where a transaction grants specific access or control rights, notification requirements 
would remain the same as for other transactions involving the relevant asset category. 
For example, an investor acquiring less than 10 per cent of the listed equity securities 
in a dual-use firm, but also gaining disproportionate access rights, would have to notify 
the government of that transaction.  

This option would reduce the number of transactions subject to the call in, but keeps 
small transactions that grant disproportionate access to, or control over, a covered 
entity within scope. To achieve this, however, it introduces additional complexity for 
investors in terms of understanding their obligations.  

This model is broadly consistent with the United States approach to national security 
screening under the Foreign Investment Risk Review Modernisation Act and provisions 
in Australia’s regime around what type of investments constitute a ‘direct interest’.   

• Option 3: Exclude transactions that result in the acquirer holding less than 10 per cent 
of the publicly-listed equity securities in an entity covered by the call in.  

This option substantially reduces the scope of transactions subject to the call in. It does 
so in a simple way and relies on the fact that transactions of less than 10 per cent in a 
listed entity are unlikely to grant the investor disproportionate formal or informal access 
or control rights. However, it does introduce potential opportunities for avoidance (for 
example, ensuring that a transaction falls below the threshold but grants control and/or 
access to avoid screening under the call in). 
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17. Each of these options refer to a threshold of a 10 per cent total interest in an entity’s 
listed equity securities. This is because this level of ownership can grant an investor 
the ability to exercise a degree of overt control over an asset through their equity 
interest alone  (T2019/1649, which provides advice on the recommend package of 
Phase Two reforms to the Act, refers). 

18. Adopting any of these options would not alter the treatment of acquisitions of non-
publicly traded interests in an entity. For example, some entities may issue a class or 
classes of securities that are unlisted (even if another class is listed) that provide 
bespoke access or control arrangements. This can be for a number of reasons, 
including to ensure that a company’s founders can retain control post listing. The 
purchase of these interests would always remain subject to the call in power. 

19. For Options 1 and 2, the specific set of criteria for notification (paragraphs 16i to 16iii) 
may be subject to further refinement in consultation with the Parliamentary Counsel 
Office and relevant agencies (including MFAT).   

20. Each option is assessed against the review’s criteria at Appendix [3]. Analysis is 
completed against the power’s status quo (that is, transactions involving listed entities 
are treated the same way as transactions involving non-listed entities). On balance, we 
recommend that Option 2 be adopted.     

Next steps 

21. We are progressing three further pieces of advice related to the call in power. We 
expect these to be provided in late-August/early-September and include: 

• final/confirmatory advice on the power’s design [T2019/1128 refers]. The 
decisions we have sought from you to date on the scope and notification 
mechanisms, and are seeking from you in this report, are indicative. The 
confirmatory advice will consider these indicative decisions collectively. This is to 
ensure that the call in power balances risk mitigation against the Government’s 
capability to operationalise the power and the burden it poses on investors;  

• advice on decision-makers and the responsible agency/ies (including which 
agencies would provide advice on national security and/or public order risks 
posed by a transaction); and 

• advice on the enforcement and condition making powers needed to support the 
call in and proposed national interest test, as well as the appropriate review 
mechanisms. 

22. Your decisions on these reports will be reflected in the Cabinet paper seeking 
decisions on the broader package of reforms proposed by the Phase Two reform. 
Cabinet’s Economic Development Committee is scheduled to consider this package of 
reforms in late-October. 
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Appendix [1]: Recap on the risks the call in power is managing and summary 
of advice provided to date 

Overseas ownership, control, or access to certain assets, such as technology with military 
applications, could pose risks to New Zealand’s national security and/or public order.

The Act currently does not allow the government to screen transactions based on these risks 
because: the Act does not enable the government to apply national security or public order 
scrutiny to transactions that are screened; and the Act does not screen all transactions that 
may give rise to national security and public order risks. 

The risks that arise because the Act does not enable the government to apply national 
security or public order scrutiny to assets that are already screened under the Act are 
anticipated to be addressed through the likely introduction of a national interest test. 

A call in power could help manage risks that arise from overseas ownership or control of 
New Zealand assets that are not screened by the Act by allowing the government to call in 
particular transactions for screening.  

Indicative decisions you have already made in respect of a call in power 

In response to T2019/1128 and T2019/1394, you made indicative decisions that: 
• the power’s decision-making framework should require Ministers to assess national 

security/public order risks posed by a transaction, and grant them the option of 
considering potential benefits, before determining whether it should be declined; 

• the call in power should cover the following categories of assets/entities: military and 
dual-use technologies, critical direct suppliers to security services and the 
New Zealand Defence Force, sensitive data, certain high-risk Critical National 
Infrastructure, and media entities; 

• that to manage relevant control and access risks, any transaction involving military and 
dual-use technologies, critical direct suppliers to security services and the 
New Zealand Defence Force, sensitive data, certain high-risk Critical National 
Infrastructure should be in scope of the call in (that is, a zero per cent threshold); 

• that to manage relevant control risks, only transactions to acquire more than 25 per 
cent of a media entity would be in scope of the call in;  

• it should be compulsory to notify the Government about investments in military and 
dual-use technologies and critical direct suppliers to security services and the NZDF 
must be notified to the Government; 

• it should be voluntary to notify the Government about investments in sensitive data and 
media; and 

• that the Government should be empowered to decline, unwind and impose conditions 
on transactions subject to the call in power.  

Finally, in respect of assets where notification is voluntary, if an investor does notify and 
there are no significant risks to national security or public order associated with the 
transaction, the transaction will receive ‘safe harbour’ and the government will be unable to 
unwind the transaction in the future.  

[1]
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Appendix [2]: Recap on Phase Two assessment criteria, and how we are 
applying it in this report 

We have used the same criteria as the Phase Two reform to assess different options for the 
call in power. See Table 2. 

Table 2: Overview of assessment criteria 

Criterion Description 

Criterion one: 
Manages the risk of 
overseas investment 
to New Zealanders’ 
wellbeing 

This criterion considers whether an option provides decision-makers with the 
flexibility to effectively manage or protect against current and emerging risks from 
overseas investment to New Zealanders’ wellbeing.  

This criterion also considers whether risks can be better managed in other ways, 
such as through different legislation. 

Criterion two: 
Supports overseas 
investment in 
productive assets 

This criterion considers whether an option supports confidence in New Zealand as 
an investment destination for productive investment.  

The call in power is likely to reduce New Zealand’s attractiveness as an investment 
destination (all else being equal). However, what we care about is any loss in 
productive investment (and the size of that loss) as investment that impairs 
New Zealand’s national security and/ or public order is not desirable. Because it is 
not possible to quantify what is “desirable” versus “undesirable” investment, as a 
proxy, we have analysed the possible transaction costs on firms and the possible 
dampening effect for New Zealand as an investment destination. 

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

This criterion considers whether an option achieves its objectives in a way that makes 
the law more certain, predictable and transparent, and encourages timely decision-
making. This criterion is important as it considers whether options will support 
investor and public confidence in the overseas investment regime. 
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Appendix [3]: Options analysis – treatment of investments in publicly-listed entities 
Table 3 contains analysis of options for an alternative treatment of investments in publicly-listed entities covered by the call in power. These are made 
against a scenario where the call in exists and all investments are treated the same, rather than the status quo.  

Table 3: Assessment of options for the treatment of investments in publicly-listed entities 

 Option 1: Voluntary notification of 
transactions that result in the acquirer 
holding less than 10% of an entity’s listed 
equity securities. Provide guidance that 
investors should not choose to notify such 
transactions unless the interest being 
acquired grants a disproportionate level of 
control or access.  

Option 2: Exclude transactions that result in the 
acquirer holding less than 10% of the publicly-
listed equity securities in an entity covered by 
the call in, unless the interest being acquired 
grants a disproportionate level of control or 
access.  

Option 3: Exclude transactions that result in the 
acquirer holding less than 10% of the publicly-listed 
equity securities in an entity covered by the call in. 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Neutral/moderately negative 
This option does not reduce the scope of the 
call in power and therefore does not reduce 
the government’s ability to manage risks. 
Removing compulsory notification for some 
transactions, however, may reduce the 
government’s ability to detect transactions 
that pose national security and/or public 
order risks.   

Neutral 
This option reduces the power’s scope, but 
targets the power at small transactions that give 
rise to risks that the power seeks to manage 
(access and control). This option will allow such 
risks to be managed whether they arise through 
formal or informal mechanisms.  

Consequently, the government’s ability to 
intervene in transactions that pose national 
security/public order risks remains the same. 
Retaining compulsory notification for 
transactions that result in a holding of less than 
10% of the entity’s listed equity securities but do 
provide access and/or control reduces the 
chance of avoidance, however such 
transactions are likely to be very rare given the 
regulatory and commercial barriers to entering 
them. 

Moderately negative 
This option reduces the call in power’s scope. The 
Government will lose the ability to manage formal and 
informal access and control risks that emerge from 
transactions of less than 10%. This introduces degree 
of risk. Further, adopting this bright line threshold may 
create incentives for investors to structure 
transactions to avoid the regime.  

These risks are small in respect of formal 
control/access arrangements because a range of 
regulatory barriers and commercial incentives, 
including NZX listing rules and Companies Act 
requirements, make it almost impossible to enter 
transactions to purchase listed equity securities that 
grant disproportionately high access or control rights.  
[1]
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 Option 1: Voluntary notification of 
transactions that result in the acquirer 
holding less than 10% of an entity’s listed 
equity securities. Provide guidance that 
investors should not choose to notify such 
transactions unless the interest being 
acquired grants a disproportionate level of 
control or access.  

Option 2: Exclude transactions that result in the 
acquirer holding less than 10% of the publicly-
listed equity securities in an entity covered by 
the call in, unless the interest being acquired 
grants a disproportionate level of control or 
access.  

Option 3: Exclude transactions that result in the 
acquirer holding less than 10% of the publicly-listed 
equity securities in an entity covered by the call in. 

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Neutral/moderately positive 
This option does not reduce the scope of 
transactions covered by the call in, limiting 
the impact of this option. Reducing the scale 
of notifications required will reduce the 
power’s regulatory burden, however this will 
only increase attractiveness at the margin.  

Moderately/strongly positive 
This option significantly reduces the call in 
power’s scope. The reduction in regulatory 
burden coupled with a clearer signal that the 
power is targeted at high-risk transactions 
should increase investment attractiveness.  

The effect is somewhat mitigated by creating 
disincentives for investors to enter into bespoke 
equity funding arrangements, but this is 
expected to be marginal given the barriers that 
exist to entering such transactions.  

Strongly positive 
This option significantly reduces the scope of 
transactions covered by the call in. The reduction in 
regulatory burden and signalling that the power is 
targeted at investments that are more likely to pose 
risks should increase investment attractiveness. 

 

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral/moderately positive 
Additional guidance on when an investor 
should notify the government of an 
investment (that is, when disproportionate 
access or control is granted) should improve 
certainty at the margins (it is expected that 
most small investors would not voluntarily 
notify in any case).  

Moderately/strongly positive 
Excluding a significant number of transactions 
from the regime increases certainty for investors 
(that is, the call in does not apply to them). 
Retaining the ability to screen small investments 
that grant disproportionate access and/or control 
introduces additional complexity that mitigates 
some of these gains. However, these situations 
should be easy for investors and target entities 
to identify 

Strongly positive 
Excluding a significant number of transactions from 
the regime increases certainty for investors (that is, 
the call in does not apply to them). 
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