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Treasury Report: Overseas Investment Act: Implementation of the 
National Security and Public Order Call in Power 
and the National Interest Test 

Executive Summary 

The proposed national security and public order call in power (the call in power) would allow 
the government to screen a subset of transactions not currently within the scope of the 
Overseas Investment Act 2005 (the Act) to manage potential risks to national security and/or 
public order (T2019/160 refers). This would include, for example, the acquisition of a dual-
use technology firm worth less than $100 million. 

This report builds on a range of decisions you have made regarding the design of the call in 
power and national interest test.1 We now seek your agreement to which Ministers and 
agency is responsible for administering the national interest test and call in power. It also 
seeks your agreement to align the publication requirements between these two tests. 

This briefing has been provided to the Minister of Finance to inform his consideration of, and 
conversations with colleagues in regards to, these matters at Cabinet. 

Issue 1: Aligning decision making for the call in power and national interest test 

Indicative decisions you have taken on the design of the call in power and national interest 
test result in complementary tools that cover similar assets and require consideration of 
broadly the same factors before declining a prospective transaction. This alignment is critical 
to ensure that decisions under both tests are consistent and that it is not easier to purchase 
an asset under one test than the other.  

To support consistent decision making, to allow the Minister to build expertise, and to reflect 
the ‘backstop’ nature of the call in power, we recommend that the Minister responsible for 
decision making under the national interest test also be responsible for decision making 
under the call in power (with this power unable to be delegated to the Overseas Investment 
Office (the OIO)).  

Issue 2: The agency responsible for administering the call in power and the national 
interest test 

Given the alignment between the decision making frameworks for the national interest test 
and call in power, and therefore the comparable skills that will be required to support 
decision making under both tests, we recommend that a single agency be responsible for 
administering both tests.  

We have considered which agency is best placed to implement these tests: the Ministry of 
Business, Innovation and Employment (MBIE), the Treasury, the Department of the Prime 
Minister and Cabinet (DPMC), the intelligence and security agencies2, or the OIO.  

                                                
1 The national interest test serves as a backstop power to manage risks related to transactions ordinarily screened under the 
Act. 
2 That is, Government Communications Security Bureau (the GCSB) and the New Zealand Security Intelligence Service (the 
NZSIS). 
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On balance, we recommend that the OIO be responsible for administering the national 
interest test and call in power. This is because: 

• many of the factors that can be considered by Ministers under both tests (such as 
potential risk mitigation conditions and prospective benefits) are already matters the 
OIO has expertise in;  

• the OIO has existing relationships and processes in place with agencies that will be 
necessary to support the roll out of these tests (including the security and intelligence 
agencies); and 

• it will maintain a single point of entry into, expertise in, and responsibility for, the foreign 
investment screening regulatory system (which will mitigate the risk of investor 
confusion if a different agency was responsible).  

Other agencies were rejected for failing to present these benefits, as well as in some cases 
having other significant disadvantages (for example, the Treasury has very limited public-
facing regulatory expertise).  

We recognise that to implement the two new tests successfully the OIO will need to build on 
its capability and capacity. However this would be the same (or greater) for any alternative 
implementing agency, and the OIO already has a strategic programme of work underway to 
build capacity, capability, and culture to support the introduction of the Phase Two reforms, 
building on recent improvements in its monitoring, intelligence and enforcement functions. 

Issue 3: Align publication requirements for the call in power and national interest test 

The call in power and national interest test are powerful new reserve powers, the introduction 
of which could have a potentially chilling effect on foreign investment, in the absence of any 
careful messaging to potential investors. This is due to the increased uncertainty and 
potential regulatory costs that the tests present (for example, investors may either fear that 
the power could be used excessively, or used in cases that do not present material risks to 
New Zealand). 

An important way to manage this risk is through requiring that decisions made under these 
tests are publicly notified with reasons given for the decision (unless the decision or aspects 
of the decision cannot be disclosed due to the need to protect national security information, 
New Zealand’s international relations, or commercial-in-confidence information).  

You have already agreed to do this in respect of decisions made under the national interest 
test (T2019/1649 refers). To mitigate the risk of creating undue uncertainty or a perception 
that the government is seeking to overly restrict foreign investment, we recommend that 
decisions made under the call in power be published in the same way. 

Next steps 

If you agree, we will include these proposals in the Cabinet paper on the broader Phase Two 
reform of the Act. The advice covering this Cabinet paper may also include 
recommendations on whether a legislative mandate is necessary to achieve the effective and 
efficient sharing of information between agencies to support the implementation of the call in, 
national interest test and wider Phase Two reforms. We are considering this matter further.  

We note there will be operational and fiscal implications arising from the implementation of 
the call in power and national interest test (regardless of which agency is responsible for 
implementation). We are considering this as part of the broader Phase Two work, and 
recently provided you initial advice on options for addressing fiscal implications 
(T2019/2665). 
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Recommended Action 

We recommend that you: 
 
a note that decisions you have made on the design of the call in power and national 

interest test result in two complementary tests with similar coverage and require 
Ministers to consider similar factors before intervening in a prospective transaction. 

 
b agree that the Minister responsible for decision making under the national interest test 

(a senior Minister not ordinarily responsible for decision making under the Overseas 
Investment Act 2005) would:  

 
• also be responsible for making decisions under the call in power; and 
 
• unable to delegate this decision making power to the regulator.  

 
 
Agree/disagree 
Associate Minister of Finance  

 
 

c agree that the same agency be responsible for administering the national interest test 
and call in power, recognising the similar capabilities necessary to support decision 
making under both tests. 

 
 
 Agree/disagree 

Associate Minister of Finance  
 
 
d agree that the Overseas Investment Office (OIO) would be responsible for 

administering both the national interest test and the call in power. 
 
 

Agree/disagree 
Associate Minister of Finance  

 
 
e agree that decisions made under the call in power are publicly notified with reasons 

given for the decision, unless the decision or aspects of the decision should not be 
disclosed to protect national security information, New Zealand’s international relations, 
or commercial-in-confidence information. 

 
 

Agree/disagree 
Associate Minister of Finance  

 
f note the OIO has successfully built additional monitoring, enforcement and intelligence 

gathering capabilities as part of implementing the Phase One reforms which provide a 
good foundation to support the call in power and national interest test, and that the OIO 
has also anticipated the additional operational and strategic shifts necessary for the 
successful implementation of the Phase Two reforms. 
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g note that your decisions on this report will be reflected in a draft Cabinet paper to be 

provided to you in mid-September, covering the call in power, the national interest test 
and the broader Phase Two reforms. 

 
h note we are currently exploring whether a legislative mandate is necessary to achieve 

the effective and efficient sharing of information between agencies to support the 
implementation of the call in, national interest test and wider Phase Two reforms, and 
we will provide advice on this alongside the draft Cabinet paper, if necessary. 

 
i note there will be fiscal and operational implications for agencies arising from the 

implementation of the call in power and national interest test, which we are considering 
across the wider Phase Two work. 

 
j refer a copy of this signed report to the Minister of State Services, the Minister for Land 

Information, the Minister for Economic Development and the Minister Responsible for 
the Government Communications Security Bureau and the New Zealand Security 
Intelligence Service. 

 
 
 Referred/not referred 

Associate Minister of Finance 
 
 
 
 
 
Thomas Parry 
Manager, International  
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
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Treasury Report: Overseas Investment Act: Implementation of the 
National Security and Public Order Call in Power 
and the National Interest Test 

Purpose of Report 

1. This report seeks your agreement to which Ministers and agencies are responsible for 
administering the national interest test and call in power. It also seeks your agreement 
to align the publication requirements between these two tests.  

2. This briefing has been prepared with the Ministry of Foreign Affairs and Trade (MFAT); 
the Government Communications Security Bureau (GCSB); the New Zealand Security 
Intelligence Service (NZSIS); the Ministry of Business, Innovation and Employment 
(MBIE); the Ministry of Defence (MoD); the Ministry of Culture and Heritage (MCH), the 
State Services Commission, and the Department of the Prime Minister and Cabinet’s 
National Security Group (DPMC). Recommendations are endorsed by all agencies.  

Background and Context 

3. In January 2019, you directed officials to design a national security and public order 
call in power as part of Phase Two reforms to the Overseas Investment Act 2005 (the 
Act). The power would allow the government to screen certain transactions not ordinary 
subject to the Act. 

4. You have made indicative policy decisions on key design elements of the call in power 
(T2019/1394 and T2019/1128 refer). You recently confirmed these decisions and 
directed officials to include the design of the call in power in a paper you are taking to 
Cabinet seeking agreement to the broader Phase Two reforms of the Act (T2019/2431 
refers). Appendix [1] provides a summary of key design elements of the call in power. 

5. As part of Phase Two, you have also made a number of design decisions on the 
national interest test. This test is to serve as a backstop tool that will empower the 
government to assess investments already screened under the Act (for example, large 
electricity generators and distributors) and to decline them if they are found contrary to 
New Zealand’s national interest. 
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Issue 1: Aligning Decision Making for the Call in Power and National Interest 
Test 

Recommendation: Agree that the Minister responsible for decision making under the 
national interest test will also be responsible for making decisions under the call in power. 
Further, agree that this power cannot be delegated to the regulator.   

6. The decisions you have taken on the design of the call in power and national interest 
test have resulted in two complementary tools that will:  

• cover the same set of assets (that is, dual-use and military technology, high risk 
critical national infrastructure, media, sensitive data, and critical direct suppliers 
to defence and security services); and  

• require Ministers to consider broadly the same set of factors before deciding to 
block a prospective transaction. That is, Ministers may consider, and balance: 
national security and public order risks (and other risks in the case of the national 
interest test); New Zealand’s international obligations; the extent to which 
conditions could be used to mitigate any risks; as well as any potential benefits 
associated with the transaction).  

7. This alignment is critical to ensure that decisions made under both tests are as 
consistent as possible, and that it is not easier to purchase an asset under one test 
than the other (due to, for example, any gaps in coverage). Appendix [2] provides 
additional detail on the similarities between the two tests. The key difference between 
the two tests are the type of risks that can be considered, namely:  

• under the call in power, only risks to national security or public order can be 
considered (consistent with our international obligations); whereas 

• under the national interest test, any risks can be considered (of which national 
security and public order are a subset). 

8. You have already decided, in the context of the Phase Two review, that the Minister 
responsible for the national interest test would be a senior minister not ordinarily 
responsible for decision making under the Act (such as the Minister of Finance; 
T2019/1649 refers). We recommend that this Minister also be responsible for decision 
making under the call in power to: 

• allow that Minister to develop expertise in this kind of decision making;  

• support consistent decision making across both the call in power and national 
interest test; and  

• reflect the intention that the call in power be a reserve power, to be rarely 
exercised.  

9. To further reflect that that the call in is a reserve power, we also recommend that the 
Minister’s decision making power cannot be delegated to the regulator. This is 
consistent with your decisions on the national interest test (T 2019/1649).  
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Issue 2: The Agency Responsible for Administering the Call in Power and 
National Interest Test 

Recommendation: We recommend that the call in power and national interest test are 
hosted by the same agency. We further recommend that this agency be the OIO. This retains 
a single point of entry into, expertise in, and responsibility for, the overseas investment 
regulatory system. All agencies consulted support this recommendation. 

10. This section of the report considers: 

• whether the same regulator should be responsible for administering the national 
interest test and the call in power; and 

• which regulator should be responsible for administering the two tests.    

11. We recommend that a single agency be responsible for administering both tests. This 
is due to: 

• the alignment between the two tests’ decision making frameworks, and therefore 
the comparable skills that will be required to support decision making under both 
tests, 

• the additional expertise that the responsible agency will develop, if it is 
responsible for both tests (two separate agencies would risk fragmenting 
experience across government and could undermine consistent advice and 
decision making on fundamentally similar transactions); and 

• the simplification of administrative processes both within and across agencies 
(because a single agency will be responsible for commissioning and collating 
advice on transactions that could pose significant risks to our national interests).   

12. The second issue noted above is more complex. To determine the most appropriate 
host agency we developed a framework based on the main capabilities that the host 
agency would need to implement the new tests successfully. We then assessed 
options against the following assessment criteria (refer Appendix [3] for more detail on 
the capabilities and criteria):  

• the tests’ strategic fit with the agency’s present role and functions; 

• each agency’s people and capability; and 

• how efficiently and effectively the agency would be able to implement the new 
tests. 

13. We undertook this assessment against Treasury, DPMC, the intelligence and security 
agencies, MBIE and the OIO. We also considered whether a new agency would be 
best placed to deliver on the Government’s objectives.  

14. Based on our analysis, we shortlisted two agencies: MBIE and the OIO. On balance, 
we recommend the OIO be responsible for administering both tests. Refer to Appendix 
[4] for our full analysis to support our recommendation. This is principally because: 

• many of the factors that can be considered by Ministers under both tests (such as 
assessing the risk posed by potential investors, designing conditions of consent, 
and assessing prospective benefits) are already matters the OIO has expertise in 
through its administration of the existing foreign investment screening regime;  
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• the OIO has existing relationships with relevant agencies to support its current 
screening regime, including with key regulators (e.g. MBIE, the Commerce 
Commission, the Ministry of Primary Industries and the intelligence and security 
agencies). These will be necessary to support the roll out of these powers; 

• having the OIO administer both tests will retain a single point of entry into, 
expertise in, and responsibility for, New Zealand’s foreign investment screening 
regime;  

• the OIO will already have to implement significant reforms arising out of the 
broader Phase Two reform (for example, a revised consent framework for the 
purchase of sensitive land) and splitting responsibility for the regime’s 
administration between two agencies under these conditions would create 
inefficiencies and additional complexity for the OIO; and 

• in the past year, the OIO has successfully built additional monitoring, 
enforcement and intelligence gathering capabilities, that provide a good 
foundation to implement the new tests, and have generally enhanced its ability to 
operate as an effective, modern regulator. 

15. While MBIE has significant regulatory knowledge, economic capability, and close 
access to subject matter expertise for screening certain transactions (for example, 
telecommunications), it had some distinct disadvantages relative to the OIO. These are 
primarily that MBIE would need to set up a new and complex function in a regulatory 
system it is does not have experience in, and that it would split responsibility for the Act 
across two agencies. 

16. The other agencies considered (such as the Treasury, DPMC, and the intelligence and 
security agencies) were also discounted because they lacked required expertise in 
exercising one of more of the required capabilities. We discounted establishing a new 
agency because the two shortlisted agencies largely already had the capabilities 
necessary to implement the new tests and establishing a new agency would be much 
more expensive and time consuming than using an existing agency.  

17. We recognise that there will be operational challenges for the OIO (or any other 
agency) to implement the call in power and national interest test, as they are new and 
relatively complex regulatory functions. 

18. We have discussed these challenges with the OIO in making our assessment of which 
agency should be responsible for implementing these tests. We are reasonably 
confident that the OIO understands these challenges, and based on the work it has 
already undertaken, and is continuing to undertake, will be able to build the capacity 
and culture necessary to deliver the Government’s objectives (Appendix [4] contains 
more information on this work). 

19. Our confidence is bolstered through the OIO’s use of a board of senior executive 
advisors to provide guidance and support in implementing the broader Phase Two 
reforms to the Act. We have suggested, and OIO agrees, to consider expanding the 
Board’s functions and membership to include oversight of the national interest test and 
call in power, if you agree that the OIO hosts these tests. 

20. The Cabinet Manual requires that you consult with the Minister of State Services on 
machinery of government issues. If you agree with this analysis, we recommend you 
refer this paper to the office of the Minister for State Services. SSC advise this will fulfil 
the consultation requirement. 
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Issue 3: Aligning Publication Requirements for the Call in Power and National 
Interest Test 

Recommendation: We recommend that decisions made under the call in power are publicly 
notified with reasons given for the decision, unless the decision, or aspects of the decision, 
should not be disclosed to protect national security information, New Zealand’s international 
relations, or commercial-in-confidence information. This reflects your decisions on the 
national interest test. 

21. The call in power and national interest test are powerful new reserve powers, intended 
to be used rarely and only in relation to high risk transactions. There is a risk that, in 
the short term – until evidence on their use becomes available – overseas investors 
consider that these powers will be used more frequently than necessary to manage 
transactions that present material risks to New Zealand. This concern could have a 
potentially chilling effect on foreign investment.  

22. This risk will be managed in a number of ways, including by granting responsibility for 
the two powers to a more senior Minister, continued Ministerial statements, and careful 
messaging by agencies such as MFAT and New Zealand Trade and Enterprise on the 
rationale for the powers. 

23. To supplement these measures, we recommend that decisions made under the call in 
power are publicly notified, with reasons given for the decision (unless the decision or 
aspects of it should not be disclosed to protect national security information, New 
Zealand’s international relations, or commercial-in-confidence information). You have 
already agreed to the same measures in respect of the national interest test 
(T2019/1649 refers).  

24. Announcing decisions made under the call in power (subject to any necessary 
redactions or constraints) has two significant advantages: 

• making Ministers publicly accountable for decisions made under the call in power 
sends a powerful signal that the power is indeed a reserve power (that is, 
investors will have additional confidence that Ministers are making robust 
decisions); and  

• publishing detail on the types of transactions declined under the call in power will 
improve investors’ understanding of the risks the government is seeking to 
manage. This will reduce uncertainty around what transactions are likely to 
‘called in’ under call in power (i.e. it will provide reassurance that it will only be 
utilised when there are material risks to New Zealand’s national security and/or 
public order).  
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Next steps 

25. This is the final paper seeking design decisions on the call in power. Your decisions on 
this report will be reflected in a draft Cabinet paper to be provided to you in  
mid-September, covering the call in power, the national interest test and the broader 
Phase Two reforms. 

26. The covering report of the draft Cabinet paper will also provide advice on: 

• financial implications associated with the reform package; 

• whether a legislative mandate is necessary to achieve the effective and efficient 
sharing of information between agencies to support the implementation of the call 
in, national interest test and wider Phase Two reforms; and 

• any other matters that need clarification before Cabinet.  
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Appendix [1]: Detailed Summary of Policy Decisions Made on the Call in Power to Date 

Assets within 
scope 

Military and dual-use 
technology 

Critical direct suppliers to defence 
and security services Sensitive data Media Critical national 

infrastructure 

Definition  

Entities with control of, or access 
to, military and dual-use 
technology are defined as entities 
that research, develop, produce 
or maintain:  
• items listed in Part 1 or 2 of 

New Zealand’s Strategic 
Good List; and 

• technologies listed in 
regulations under the 
categories of technology that 
control of, or access to, 
could pose a significant 
national security risk. 

Suppliers listed (whether publicly or not) 
in a legislative instrument, where the 
Minister is satisfied that: 
• the supplier directly provides 

critical goods or services to the 
New Zealand Defence Force, the 
New Zealand Security Intelligence 
Service or the Government 
Communications Security Bureau; 
and 

• no alternative suppliers can be put 
in place quickly for reasons of the 
supplier’s capability or capacity, or 
for security reasons.3 

Entities that develop, produce, maintain or 
otherwise have access to information that 
gives rise to significant public order or 
national security risks, where the 
information referred to includes particularly 
valuable personal information. That is: 
• genetic data; 
• biometric data for the purpose of 

uniquely identifying a natural person; 
• data concerning health or a natural 

person’s sex life and/or sexual 
orientation;  

• data about the financial position of a 
natural person or entity/juridical 
person; and 

• official information of the 
New Zealand Government that is 
particularly relevant to the 
maintenance of public order or 
national security.  

Entities are those: 
• where a significant element of 

the entity’s publishing or 
broadcasting activities involves 
the generation and/or 
aggregation of news, information 
and opinion; 

• with publications or broadcasts 
that have, or will have as a result 
of a prospective overseas 
investment, a significant impact 
on the plurality of news, 
information and opinion available 
to: 
o a particular public audience in 

New Zealand (which for 
the avoidance of doubt 
includes limited audiences 
such as special interest 
groups);  

o or audiences in specific areas 
or localities in New 
Zealand), or a particular 
area or locality of New 
Zealand. 

High risk critical national 
infrastructure, that is: 
• significant ports and 

airports; 
• electricity generation and 

distribution businesses; 
• water infrastructure; 
• telecommunications 

infrastructure; and  
• systemically important 

financial institutions and 
market infrastructure. 

Notification 
mechanism Compulsory Compulsory Voluntary Voluntary Voluntary 

Trigger level: 
[Brackets indicate 
trigger level for 
acquisition of 
listed equity 
securities] 

0% [10%] 0% [10%] 0% [10%] 25% [25%]4 0% [10%] 

Decision making 
framework 

The decision maker must consider New Zealand’s international obligations and the extent to which any risks to national security or public order can be mitigated by conditions of consent. The decision 
maker may also consider the economic or other benefits to New Zealand arising from the transaction. 

                                                
3 Note the italicised text was included in the body of the report you agreed to, but not in the recommendations. The covering report containing the draft Cabinet paper will seek clarification on this point.  
4 As above. 
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Appendix [2]: Alignment Between the Call in Power and National Interest Test 

The coverage and design of the call in power and national interest test will need to be 
aligned. This is to ensure: 

• that decisions made under both tests are as consistent as possible. That is, a 
transaction subject to the call in power should not be blocked unless it would also be 
blocked under the national interest test. This is related to the decision making 
frameworks; and  

• that it is not easier to purchase an asset covered by the national interest test than 
covered by the call in power (which would create incentives to purchase larger and 
more significant assets/interests in those assets). This relates to the two tests’ 
coverage.  

Decision making frameworks 
Decision making frameworks will be as similar as possible. The only difference is what risks 
can be considered under each test, namely: 

• under the call in power only risks to national security and public order can be 
considered; whereas  

• under the national interest test, any risks can be considered (of which national security 
and public order are a subset).  

Coverage of the tests 
To ensure that access and control risks (as relevant) can be managed irrespective of 
transaction or asset size, where the call in power does not provide coverage, the national 
interest test will (and vice versa). That is: 

• acquisitions of certain types of assets (that pose national security or public order risks), 
not ordinarily screened under the Act will be subject to the call in.  

• acquisitions of less than a 25 per cent interest in an asset ordinarily screened under the 
Act will be subject to the call in. 

• acquisitions of more than a 25 per cent interest in an asset ordinarily screened under 
the Act will be subject to the national interest test. 

Figure 1: Coverage of the call in power and national interest test 
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Additional detail on how specific transactions in assets subject to the call in power and the 
national interest test (where the transaction is large enough) are proposed to be treated is 
included in Table 1. 

Table 1: What tests will apply to investments that pose significant risks  

 Investment not involving 
sensitive land or a significant 
business asset (SBA) of any 
size 

Investment in sensitive 
land or an SBA but 
interest of less than 25 per 
cent 

Investment in sensitive land 
or an SBA but interest of 
greater than  
25 per cent 

Military/dual-use 
technology 

 

Subject to call in power 

 

Subject to call in power 

 

Automatic screening under 
national interest test 

Critical direct suppliers 
to defence and/or 
security services 

 

Subject to call in power. 

 

Subject to call in power. 

 

Automatic screening under 
national interest test. 

Media entities  

No.  

Only investments of 25% or 
more will be subject to call in 
power. 

 

No. 

Only investments of 25% or 
more will be subject to call in 
power. 

 

Automatic screening under 
national interest test. 

Sensitive data  

Subject to call in power. 

 

Subject to call in power. 

 

Subject to national interest test, 
if called in by Ministers.  

This category of asset is not 
proposed to be subject to 
automatic screening under the 
‘national interest’ test given the 
large number of transactions 
that could be captured, many 
of which are unlikely to present 
significant risks.   

High Risk critical 
national infrastructure 

 

Subject to call in power. 

 

Subject to call in power. 

 

Automatic screening under 
national interest test. 

Foreign state with more 
than 10% interest, 
other investments that 
raise national security 
risks 

 

No. Out of scope of the call in 
power. 

 

 

No. Out of scope of the call in 
power. 

 

 

Automatic screening under 
national interest test. 

Other transactions that 
may be contrary to 
national interest 

 

No. Out of scope of the call in 
power. 

 

 

No. Out of scope of the call in 
power. 

 

 

Subject to national interest test, 
if called in by Ministers.  
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Appendix [3]: Assessment Criteria and Key Capabilities Required to Support 
the Call in Power and National Interest Test 

Key capabilities required to effectively implement the call in power and national 
interest test 

We consider that the key capabilities required to implement both new tests are an ability to: 

• engage with national security and public order5 issues and information; 

• engage with economic development issues and the benefits of overseas investment; 

• engage with issues arising from New Zealand’s international obligations and 
relationships; 

• engage with applicants and their legal representatives (i.e., effective and efficient 
regulatory decision making) and assess the technical and legal aspects of applications; 

• monitor and enforce compliance with the notification regime and any conditions 
imposed; 

• adapt to meet Ministers’ needs and ministerial servicing; 

• access different streams of technical advice and identify and balance and the trade-offs 
between them; and 

• lead and coordinate multi-agency decision making and encourage consensus building. 

Assessment criteria for analysing options 

In assessing prospective agencies to administer the national interest test and call in power, 
we have considered the following matters.  

• Strategic fit: the extent to which the capabilities required to administer the new tests 
compatible with the host agency’s present role and functions (including from the 
perspective of overseas investors and their representatives); 

• People and capability: the extent to which the agency has, or could acquire, the 
capabilities it would need now and in the future to successfully deliver on the objectives 
of the national interest test and call in power (principally mitigating risks posed by 
foreign investment to New Zealand’s national security and public order); and 

• Implementation: the extent to which hosting the tests within the host agency would 
allow the new tests to be administered in an efficient and effective way (having regard 
to the normal activities of other agencies with a related interest, role or function).   

                                                
5 The source of the advice on public order risks arising from a specific transaction will vary depending on the context, and require input from 

relevant subject matter agencies to understand the specific risks involved (e.g., MBIE for transactions involving telecommunications, and the 

Ministry of Culture and Heritage for transactions involving media). 
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Appendix [4]: Assessment of Potential Host Agencies for the National Interest 
Test and Call in Power 

With reference to the capabilities required to deliver the call in power and national interest 
test, and the assessment criteria listed in Appendix [3], we considered which of the following 
agencies would be best placed to administer the power: Treasury, DPMC, the intelligence 
and security agencies (that is, GCSB and NZSIS), MBIE, the OIO, or a new agency.  

Based on our analysis, we shortlisted two agencies: MBIE and the OIO. This was primarily 
due to their existing experience in managing public-facing regulatory bodies and economic 
and legal expertise. On balance, we recommend that the OIO be responsible for 
administering the two new tests for both principled and pragmatic reasons, detailed below.  

Principled reasons for the OIO administering the call in power and national interest 
test 

We consider that there are significant advantages in maintaining responsibility for New 
Zealand’s entire foreign investment screening regime within a single entity. From the 
perspective of New Zealand businesses and overseas investors, a single regulator makes 
sense and reduces administrative and regulatory costs. Retaining a single point of 
accountability for the effective and efficient administration of the regulatory system also 
makes sense from a machinery of government perspective. It reduces navigation costs 
across government and supports the establishment of deep expertise (while separate 
regulators would fragment it).  

These advantages of a single agency may not hold if the capabilities required to support the 
call in power and national interest test were so different that another agency could clearly 
deliver them more effectively, in light of that agency’s unique role, mandate or function in the 
state service. 

This is not the case. Many of the factors that are to be considered by Ministers under both 
tests are already matters the OIO has expertise in through its administration of the existing 
foreign investment screening regime. For example, the OIO:  

• considers an investor’s character and corporate structures in detail before granting 
consent to acquire sensitive assets;  

• has considerable experience in assessing the economic and other benefits of a 
prospective transaction across a range of different industries through its administration 
of the ‘benefit to New Zealand test’ (satisfying this test is a prerequisite to acquiring 
sensitive land); and 

• has experience in designing conditions of consent that help ensure that a prospective 
investment delivers as intended for the New Zealand public.    

The OIO is also undertaking a significant capability and capacity building project that will 
bolster its skills in these areas further. Additional detail on this is provided below.  

In addition to having existing relevant capabilities, the OIO also has existing relationships 
with agencies that will be necessary to support the roll out of these tests, including the 
security and intelligence agencies. This is not true of most agencies considered. 

Pragmatic reasons for the OIO administering the call in power and national interest 
test 

The OIO has just successfully implemented the Government’s Phase One reforms of the Act 
(restricting the purchase of residential housing and streamlining the purchase of forestry 
assets). This experience is informing the OIO’s preparation for the roll out of changes 
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necessary to support Phase Two – changes that it will need to make irrespective of whether 
it hosts the call in power or national interest test.   

Splitting responsibility for the regime’s administration and implementation under these 
conditions would create inefficiencies and additional complexity for the OIO as it transitions 
to support the Phase Two reforms. It would require an alternative agency to set up the two 
tests and establish supporting governance arrangements — in a regulatory system it has no 
experience in — when the wider system is in flux and undergoing major operational change. 
That would put at risk the implementation of both these new functions and the wider Phase 
Two reforms.  

Reasons for discounting other agencies 

MBIE was seen as the next most viable host for the call in power and national interest test. 
MBIE has significant regulatory knowledge, economic capability, and close access to subject 
matter expertise for screening certain transactions (for example, telecommunications). It also 
administers the most analogous regulatory test to the national interest test and call in power 
through the Space Agency. Despite this, it had some distinct disadvantages relative to the 
OIO. These are primarily that:  

• MBIE would need to set up new and complex regulatory tests, in part of a regulatory 
system it has no working knowledge of, and with no existing governance and reporting 
arrangements to draw on. This means that the costs of using MBIE are likely to be 
significantly higher than retaining the OIO; and 

• MBIE’s hosting of the tests would fragment the overseas investment regulatory system 
across two agencies, increasing administrative costs and creating additional complexity 
for investors.   

In our assessment, while the Treasury would be able to deliver most functions needed with 
varying expertise, it lacks operational and ‘front-line’ regulatory experience. To administer the 
new tests it would need to adapt its existing expertise from primarily a strategic role to an 
operational one, which would be both complex to achieve and detract resources from 
Treasury’s core role as the lead economic and financial advisor to the government.  

DPMC’s National Security Group is well placed to engage with national security issues and 
information, which is an essential function for administering the call in and national interest 
test. However, DPMC lacks capability in other areas such as administering a regulatory 
system, in-house expertise in assessing economic development issues, and has no 
experience in assessing the costs and benefits of overseas investment.  

Similar to DPMC, the security agencies (that is, the GCSB and NZSIS) have experience in 
advising ministers on security issues arising from the activities of companies. For example, 
they currently have a role in advising Ministers on use of regulatory tools under 
Telecommunications (Interception Capability and Security) Act 2013. This function, however, 
is narrow and does not require a complete assessment across all the necessary elements 
required for the call in power. Further, it could send the wrong signal about New Zealand’s 
openness to overseas investors. 

We discounted establishing a new agency because the two shortlisted agencies (the OIO 
and MBIE) largely already had the capabilities necessary to implement the new tests and 
establishing a new agency would be much more expensive and time consuming than using 
an existing agency. It would also be difficult to achieve given the Government’s desire to 
pass legislation to implement the broader Phase Two reform in this parliamentary term.  
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Building the OIO’s capability and capacity 

We recognise that there will be operational challenges for the OIO (or any other agency) to 
implement the call in power and national interest test, as they are new and relatively complex 
regulatory tests.  

We have discussed these challenges with the OIO in making our assessment of which 
agency should be responsible for implementing these two tests. We are reasonably confident 
that the OIO understands these challenges, and based on the work it has already 
undertaken, and is continuing to undertake, will be able to build the capacity and culture 
necessary to deliver the government’s objectives (refer below for specific examples). 

In particular, it has established strong governance arrangements, including a dedicated 
board of senior executive advisors, with two external members (CE, Commerce Commission 
and Assistant Commissioner, SSC) that will provide guidance and support to the OIO, 
including the implementation of the wider Phase Two reforms to the Act.  

In light of the recommendation that the OIO implements the call in and national interest test, 
we have suggested, and the OIO agrees, to consider expanding the Board’s functions and 
membership to include oversight of the national interest test and call in power. 

This should provide Ministers with additional assurance that the OIO is readily able to access 
expertise and advice from ‘critical friends’ that have a diverse range of skills and expertise to 
draw on in implementing, and the on-going management of, the new tests. 

In addition to improved governance, LINZ has provided further information about its ongoing 
development of the OIO’s operating model, as part of the broader LINZ organisation, 
including: 

• Leadership/Management: The OIO has just successfully implemented the 
Government’s Phase One reforms of the Act, demonstrating an ability to manage and 
lead significant organisational change. 

• Accountability: LINZ has established channels between its governors and the OIO 
management team so that hard questions are raised and answered about operational 
performance, and the on-going capability of the OIO to respond to emerging risks. 

• Culture: The OIO understands the importance of good culture in managing risk 
appropriately and in achieving government objectives.  It also appreciates the role 
culture plays in building trust and confidence across the investment community and the 
public service.  

• Strategic work: LINZ and the OIO have an agreed programme of work to improve the 
OIO’s understanding of risk, and the steps required to become a fully modern regulator. 
This work is well underway and LINZ reports it is achieving the results anticipated. For 
example, a key area for 2018/19 has been greater focus on enforcement outcomes. 

• People: The OIO has and continues to invest in its people; it has recently focused on 
the recruitment of highly skilled people with different but complementary range of 
capabilities. 

• Current systems: The OIO has established working relationships with intelligence and 
security agencies and is working with them to assess transactions (investments and 
investors) for national security risks (even though it does not currently have powers to 
block transactions on these grounds). 
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