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Treasury Report: Overseas Investment Act reform: risk mitigation and 
management: conditions of consent, judicial review, 
protection of national security information and 
enforcement 

Executive Summary 

This report seeks decisions on statutory mechanisms to mitigate and manage risk arising 
from overseas investment into New Zealand. It proposes:  

• no change to existing provisions allowing Ministers to set conditions when granting 
consent to an investment, on the ground that these provisions will remain fit for 
purpose in the new regime, but clarifying that conditions can be set for proposed 
investments that are called in;  

• that the right to judicial review be retained for decisions made under the call in or 
national interest test, on the grounds that: 

o judicial review is a critical component of the rule of law; 

o allowing access to judicial review will help New Zealand compete with other 
jurisdictions for investment; and 

o the design of the national interest test and call in power, giving Ministers broad 
discretion, can mitigate the risk of lengthy judicial review processes; 

• introducing safeguards to protect national security information during any court 
proceedings; and 

• enhancing the Overseas Investment Office’s (OIO) enforcement powers, including: 

o a new power for the OIO to accept undertakings that can be enforced in the High 
Court, so that it can fulfil its regulatory functions more effectively, allowing it 
discretion to accept an undertaking from an investor to perform specific actions, 
and thus complying with the regulatory regime; 

o creating separate maximum pecuniary penalties (imposed by the courts) for 
individuals and for corporations, and increasing them both, to increase their 
incentivising effect, better reflect ability to pay, and bring them into line with 
similar penalties in other regimes; and 

o giving the OIO an explicit ability to seek injunctive relief – that is, to clarify that it 
may seek urgent orders from the High Court requiring an investor to take (or not 
take) certain steps. 

This report also proposes to enable the Minister to seek an order for managed disposal of an 
investment that is creating national security or public order risks, relying on powers currently 
available in the Corporations (Investigation and Management) Act 1989. This will provide for 
the appointment of a statutory manager, who can run a business pending its divestment (the 
statutory manager would also oversee the divestment). This power would be useful where 
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the investment concerned is a piece of critical infrastructure, or of significant importance for 
New Zealand. 

Following your decisions on this paper, we will incorporate relevant material into the Phase 2 
Cabinet paper. We will provide you with a draft Cabinet paper on 19 September, with a view 
that it will be considered by DEV on 23 October. 

We have copied this advice to the Minister of Finance for his information and future 
discussion, as proposals are finalised for Cabinet consideration. 

Recommendations 

We recommend that you: 

a. note that this report seeks decisions on statutory mechanisms to mitigate and manage 
risk arising from foreign direct investment into New Zealand 

Conditions 

b. agree that any reform to the Overseas Investment Act should not restrict the ability of 
Ministers to set conditions on proposed investments that respond to particular 
investors, investments, and any other relevant considerations, including in relation to 
proposed investments that have been called in 

Agree/disagree 
Associate Minister of Finance  

Judicial review 

c. agree that judicial review will remain available across the overseas investment regime, 
including in relation to the national interest test and call in power 

Agree/disagree 
Associate Minister of Finance  

Protection of national security information in court proceedings 

d. 

e. 

f. agree that, national security information will be protected in any court proceedings 
(whether judicial review or other) by EITHER: 

i (preferred option) including provisions in the Overseas Investment Act for the 
protection of national security information, broadly aligned with provisions in the 
Telecommunications (Interception Capability and Security) Act 2013,

 and incorporating features such as: 

[33]

[33]

[33]
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• executive decision on what is national security information, within the 
parameters of a legislative definition  

• obligation on the Crown to disclose to the court any national security 
information that is relevant to the proceedings 

• a broad obligation on the court to protect national security information 

• appointment of a security-cleared special advocate to protect the rights of 
the non-Crown party  

Agree/disagree 
Associate Minister of Finance  

OR 

ii (not recommended) including a provision in the Overseas Investment Act that 
provides for an independent review of the advice, perhaps by the Inspector-
General of Intelligence and Security, based on national security information  

Agree/disagree 
Associate Minister of Finance  

OR 

iii (not recommended) relying on existing general civil law provisions to protect 
national security information, and including no specific provisions for protection of 
national security information in the Overseas Investment Act  

Agree/disagree 
Associate Minister of Finance  

Enforcement  

g. note that as a result of policy decisions in Phase 1 several changes were made to the 
OIO’s enforcement powers (these were enacted to ensure the Phase 1 changes could 
be effectively enforced, and there was not a broad review of the enforcement regime); 

h. note there are situations where existing enforcement tools do not provide the OIO with 
an ability to effectively respond to non-compliance 

i. note that the current maximum penalty is the higher of $300,000 or three times the 
quantifiable gain from the transaction (and in some situations involving complex equity 
or debt arrangements determining the quantifiable gain can be difficult to assess) 

[33]
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j. agree to: 

i introduce a new power to accept undertakings, accompanied by civil penalties 
for breach of the undertaking set at a lower level than civil penalties that exist 
for breach of the Act as well as the ability to seek a range of court orders 
related to the enforcement of the undertaking; and 

Agree/disagree 
Associate Minister of Finance  

 
ii establish a differential upper civil pecuniary penalty for individuals and 

corporate investors, with an adjustment to the maximum pecuniary penalties 
for corporate investors up to $10 million, and individual investors up to 
$500,000, to strengthen the financial and reputational deterrent value of 
penalties, and to provide a better means to address national interest and 
public order risks  

Agree/disagree 
Associate Minister of Finance  

 
iii establish an explicit power for the regulator to seek injunctive relief 

Agree/disagree 
Associate Minister of Finance  

k. note that investments that may create national security or public order risks also create 
additional enforcement challenges 

l. if you did not agree to recommendation j, agree that the proposals set out in 
recommendation j should apply to investments that may create national security or 
public order risks 

Agree/disagree 
Associate Minister of Finance  

m. agree to provide that the powers contained in the Corporations (Investigation and 
Management) Act 1989 may be used to unwind investments where there are national 
security or public order risks that flow from the investment 

Agree/disagree 
Associate Minister of Finance  
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n. refer this report to the Minister Responsible for the NZSIS and GCSB, the Associate 
Minister of Finance (Hon Clark), and the Minister of Land Information, for information 

Refer / do not refer 

 
 
 
 
 
 
Thomas Parry 
Manager, International  
 
 
 
 
 
 
 
Hon. Grant Robertson 
Minister of Finance 
 
 
 
 
 
 
 
Hon. David Parker 
Associate Minister of Finance 
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Treasury Report: Overseas Investment Act reform: risk mitigation and 
management:  conditions of consent, judicial review, 
protection of national security information and 
enforcement: decisions 

Purpose of report 

1. This report seeks your decisions on statutory mechanisms to manage and mitigate risk 
arising out of overseas investments into New Zealand.  

2. We have copied this report to the Minister of Finance for his information and future 
discussion, as proposals are finalised for Cabinet consideration. 

3. This briefing has been prepared in consultation with the Department of the Prime 
Minister and Cabinet (Policy Advisory Group and National Security Group), Ministry of 
Foreign Affairs and Trade, Government Communications Security Bureau, 
New Zealand Security Intelligence Service, Ministry of Business, Innovation and 
Employment, Ministry of Justice, Land Information New Zealand (Overseas Investment 
Office), New Zealand Defence Force and the Ministry for Culture and Heritage.   

Background 

4. In the context of Phase 2 of the reform of the Overseas Investment Act (the Act), you 
have made the following policy decisions about a proposed national interest test and 
national security and public order call in power (the call in power): 

a The proposed national interest test would allow Ministers to decline investments 
ordinarily screened under the Act if they are contrary to New Zealand’s national 
interest [T2019/1649 refers].  Ministers would be required to consider whether 
risks to New Zealand’s national interests can be mitigated by conditions of 
consent before denying consent. 

b The call in power would allow the regulator to review investments in five 
industries (sensitive data, media, critical national infrastructure, military and dual 
use technologies, and critical direct suppliers to defence and security services), 
where the investment would otherwise not be screened under the Act.  The 
Government would be able to block those transactions if they pose a material risk 
to New Zealand’s national security or public order [T2019/1128 and T2019/1394 
refer]. 

c The call in power would allow the government to screen a subset of transactions 
not currently captured within the scope of the Overseas Investment Act 2005 (the 
Act) to manage potential risks to national security and/or public order (T2019/160 
refers). This would include, for example, the acquisition of a dual-use technology 
firm worth less than $100 million. 
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5. This report makes recommendations about statutory mechanisms to complement 
these tests and powers, to manage and mitigate risk arising out of overseas investment 
into New Zealand. We recommend no change in Ministers’ ability to impose conditions, 
regardless of the nature of the risks at play. 

Issue 1: Conditions of consent 

Recommendation: we recommend that any reform to the Act should not restrict the ability of 
Ministers to set conditions on proposed investments that respond to particular investors, 
investments, and any other relevant considerations, including in relation to proposed 
investments that have been called in. 
 

6. The Act provides Ministers with an effectively unfettered ability to impose conditions 
when granting consent for a proposed investment.  This has been used, for instance, to 
require walking access or increase recreational opportunities, protect heritage features, 
expand employment opportunities, and require investment in a business. 

7. These decisions have largely been made in the context of ensuring that New Zealand 
benefitted to the greatest extent possible from overseas investment.  That said, the 
broad power has enabled Ministers to respond effectively to different investments, 
investors, and risks. 

8. The proposed national interest test and call in power will bring national security and 
public order risks into the regime, and you have already indicated that you would like 
the ability to impose conditions on transactions as a means to help manage these risks. 

9. In these circumstances, we see no reason for limiting or constraining the ability of 
Ministers to set conditions that may assist in managing or mitigating those risks. 

Issue 2: Judicial review 

Recommendation:  we recommend that judicial review remain available across the 
overseas investment regime, including for the national interest test and call in power. 
 

Option Impact summary 

Recommended 
option:  judicial review 
available for national 
interest and call in 
options 

Manages the risks of 
investment to  New 
Zealanders’ wellbeing 

Supports overseas 
investment in 
productive assets 

Encourages more 
predictable, transparent, 
and timely outcomes 

Neutral Moderately positive Neutral 

Not recommended: 
judicial review ousted 
for those options 

Neutral Mildly negative Neutral 

10. You have asked for advice on whether decisions made under the national interest test 
and call in power should be able to be judicially reviewed.  We have considered two 
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options:  that judicial review should continue to be available, or that it should be ousted 
(which would require the legislation to be express on this point). 

11. The right to judicially review decisions made by Ministers, officials, or others under 
legislation is part of New Zealand’s constitutional settings.  Judicial review is generally 
not restricted in New Zealand legislation.  Even where it is, through ouster or privative 
clauses, courts tend to give those provisions a narrow interpretation to preserve their 
ability to review decisions on the grounds of natural justice, procedural fairness or 
lawfulness.  Foreign investment decisions in comparable jurisdictions are subject to 
judicial review. 

12. While allowing judicial review creates a risk that decisions are delayed, have to be re-
made by the decision-maker, or are overturned by the court, we recommend that this 
right be retained for decisions made under the call in and national interest test.  This is 
because: 

a judicial review is a critical component of the rule of law; 

b it maintains alignment with overseas jurisdictions that allow for judicial review, 
supporting New Zealand’s attractiveness as an investment decision; and 

c the risks around judicial review – particularly, around timeliness – are mitigated to 
a significant extent by the design of the relevant tests.  The courts have 
traditionally, and appropriately, deferred to the executive on matters such as 
foreign relations, national security, and economic growth.  It will be important to 
draft the relevant provisions in a way that makes it clear that in reaching 
decisions under the national interest test or the call in power, Ministers have 
considerable latitude – that is, they may take into account and give weight to 
such factors as they consider relevant.  A court may still review the processes 
that led to a particular decision but will be more likely to defer to the minster’s 
assessment of the risks. 

[36]
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Issue 3: Protection national security information  

Recommendation:  we recommend the Act should include provisions for protection of 
national security information (NSI) that are in line with those in existing legislation

 This recognises that NSI is increasingly likely to be relied upon 
by Ministers to make decisions around particular investments or by officials to make 
enforcement decisions, and will need to be protected in any judicial review proceedings.   
 

Option Impact summary 

 Manages the risks 
of investment to  
New Zealanders’ 
wellbeing 

Supports overseas 
investment in 
productive assets 

Encourages more 
predictable, 
transparent, and 
timely outcomes 

Recommended:  NSI is protected 
in a manner similar to the process 
in the Telecommunications 
(Interception Capability and 
Security) Act 2013– and 
reviewable through the High Court 
(see para 18) 

Positive Neutral Positive 

Not recommended NSI 
protected, and reviewable only 
through an administrative 
process, (e.g., the Inspector-
General of Intelligence and 
Security, not the High Court) 

Positive Neutral Moderately 
positive 

Not recommended: no explicit 
provisions for NSI – rely on 
existing law 

Negative Neutral Negative 

 

15. The national interest test and the call in power are designed to mitigate risks to New 
Zealand’s national security posed by foreign investment.  Decision makers are 
therefore likely to rely on NSI (that is, information that if disclosed could damage New 
Zealand’s national security and international relations) in making decisions.  It is critical 
this information is protected in court proceedings. 

[33]

[33]
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17. Broadly speaking, our proposed model would  

• give the executive a binding decision on what information is national security 
information,  

• oblige the Crown to disclose to the court any national security information that is 
relevant to the proceedings,  

• oblige the court to protect that information, and  

• provide for a security-cleared special advocate to protect the rights of the non-Crown 
party.   

18. This framework will protect national security information in court proceedings, preserve 
the right to natural justice and procedural fairness,1 

19. Other options we considered, but do not recommend, are protecting national security 
information by relying on the status quo (the Evidence Act 2007, the Crown 
Proceedings Act 1957 and the inherent powers of the court), or using a provision such 
as found in the Intelligence and Security Act, which shifts review of the national security 
information from the courts to the Inspector-General of Intelligence and Security.  

Issue 4: Enforcement powers 

Recommendation:  we recommend the Act should include provisions: (i) allowing the OIO to 
accept enforceable undertakings, (ii) creating higher penalties and differentiating between 
corporate and natural persons, and (iii) giving the OIO explicit power to seek injunctive relief. 

 

20. Stronger enforcement powers will improve the Crown’s ability to manage the risks of 
overseas investment.  The proposals set out in this section will also provide the 
regulator greater clarity about how it can respond to a breach.  To that end, we 
recommends: 

a enabling the OIO to accept undertakings that can, by statute, be enforced in the 
High Court (paragraphs 24 – 28) and establishing lower level civil pecuniary 
penalties for a breach of an accepted undertaking; 

b creating separate maximum civil pecuniary penalties for individuals and 
corporations, and increasing them both (paragraphs 29 – 32); and 

c giving the OIO an explicit power to seek injunctive relief (paragraphs 33 – 34). 

21. The OIO’s enforcement function is relatively new, and enforcement capability is 
growing.  It will be important for the OIO to develop further its enforcement capability, 
so that it exercises the proposed new tools appropriately. 

                                                
1 Noting our proposals allow the court to take NSI into account, without it being provided to the affected person, 
which is an imposition on normal rights to justice. 

[33]
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22. Indeed, work is already underway within the OIO to ensure that it has the capability, 
capacity, and culture required to be an effective and modern regulator and can 
implement the changes proposed by the Phase 2 review, including the increased 
enforcement and monitoring functions being proposed.  

23. Court proceedings and judicial decisions will remain the cornerstone of the OIO 
enforcement strategy, particularly as it continues to build awareness of both the regime 
and its regulatory role.  The OIO recognises that its enforcement functions were largely 
non-existent pre-2016 and is focused on continuing to build this function to support the 
policy underlying the overseas investment regime.  To support this, the OIO is working 
closely with other regulators to learn from their experiences, and building strong 
relationships with Crown solicitors to support and progress enforcement matters as 
quickly as possible.  

Enforceable undertakings 

Option Impact summary

 Manages the risks of 
investment 

Supports overseas 
investment in productive 

assets 

Encourages more 
predictable, transparent 

and timely outcomes 

Recommended: 
introduce a new power 
to accept undertakings 
that can be enforced in 
the High Court 

Moderately positive Neutral Neutral 

 

24. We make this recommendation in the context of what the OIO describe as mid-level 
breaches – where the breach is serious enough to warrant a sanction to deter further 
non-compliant behaviour but not serious enough to reach the threshold for court-
ordered remedy (e.g., disposal, imposition of civil penalties or criminal prosecution).   

25. One tool the OIO has in this situation is a settlement agreement (a voluntary 
agreement between the regulator and the investor to address breaches of the Act).  
Settlement agreements have been a useful tool in situations where the OIO is dealing 
with a cooperative investor and considers that requiring the disposal of an asset would 
be too blunt.  However, there here are two issues with settlement agreements:  they 
are not directly enforceable,

26. Therefore, we recommend providing the regulator with a statutory power to accept 
undertakings that can be enforced in the High Court.  We would also recommend 
establish an accompanying tiered pecuniary penalty regime for a breach of an 
undertaking, with penalty levels set a correspondingly lower level than the general 
penalties sought for a breach of the Act.  The addition of this tool to the OIO’s current 
toolbox will enable it to respond more effectively and in a more tailored way to 
breaches of the Act.  It is thereby expected to increase compliance with the Act. 

                                                                                                                                                   
 

[36]
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27. An enforceable undertaking grants the regulator a broad discretion to accept an 
undertaking from an investor to take specific actions, in exchange for the regulator 
agreeing not to bring proceedings in respect of an alleged breach of the Act.  Once 
accepted, the undertaking itself becomes binding.  The parties can agree to actions 
that are more broad or proactive than those that a court might impose, which are able 
to be closely tailored to the situation.  Enforceable undertakings therefore do not carry 
the same risks or limitations on enforceability and authority that exist for settlement 
agreements. 

28. As the undertaking is enforceable, the regulator can apply to the court for various 
orders where an investor breaches a term of the undertaking, in addition to seeking an 
order for the enforcement of its terms.  If you agree to this proposal, we will provide 
further advice on the design of this power, drawing from recent examples in the 
Commerce Act 1986, the Financial Markets Authority Act 2011, and the Health and 
Safety at Work Act 2015.   

Maximum penalties 

Option Impact summary

 

Recommended: 
increase civil 
penalties  

Manages the risks of 
investment 

Supports overseas 
investment in productive 

assets 

Encourages more 
predictable, transparent 

and timely outcomes 

Moderately positive Moderately negative Neutral 

 

29. Pecuniary penalties are an important tool for deterrence and incentivising compliance 
in regulatory regimes, when set at the appropriate level.  Pecuniary penalties are non-
criminal monetary penalties imposed by a court in civil proceedings. 

30. The OIO may apply to the Court for an order against a person in breach, or involved in 
a breach of the Act, to pay a civil penalty.  The penalty can be the higher of $300,000 
or three times the quantifiable gain from (the qualifier of ‘three times’ was added in 
Phase 1) the transaction.  In some situations involving complex equity or debt 
arrangements determining the quantifiable gain can be difficult to assess.  This leaves 
a penalty of up to $300,000 as the primary civil penalty available. 

31.  Large corporate investors may have commercial incentives to bear the cost of non-
compliance, especially lower-level penalties.  Large financial sanctions are therefore a 
means of encouraging the regulatory compliance of large corporations.  Where the 
quantifiable gain is not calculable or practically able to be sought, we consider a 
$300,000 penalty would be unlikely to have a strong reputational or financial deterrent 
effects on a corporate investor.  This is especially the case where the relevant New 
Zealand transaction is one aspect of a complex global commercial structure.   

32. We recommend setting two upper penalty limits: a $500,000 limit for individuals, and a 
$10 million limit for corporations.  It is common regulatory practice to impose differential 
upper limits for individuals and corporations, and recognises the often-significant 
differences in ability to pay between individuals and corporations.  The proposed limits 
are in keeping with relevant limits in other regulatory schemes.  
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Injunctive relief 

Option Impact summary

 

Recommended: 
make injunctive 
relief explicitly 

available 

Manages the risks of 
investment 

Supports overseas 
investment in 

productive assets 

Encourages more predictable, 
transparent and timely 

outcomes 

Moderately positive Moderately negative Neutral 

 

33. While the OIO could apply to the High Court to provide injunctive relief, relying on the 
Court’s inherent jurisdiction, there are several advantages in making the regulator’s 
power to seek injunctive relief explicit in the statute.  This approach is commonly found 
in commercial regulatory statues (for instance, the Commerce Act 1986, the Takeovers 
Act 1993, the Financial Advisers Act 2008, the Electricity Act 2010, and the Financial 
Markets Conduct Act 2013).  The rationale for these provisions is to lower the usual 
court tests for injunctions, remove the disincentive of an undertaking for damages, and 
generally making it easier for the regulator to get injunctive relief. 

34. While injunctive relief may be useful across the board, enabling the OIO to apply for 
injunctive relief to prevent or close down a breach affecting national security or public 
order is a useful signalling device, and could assist the regulator to act quickly, and 
forcefully, at times when a critical risk becomes evident. 

Issue 5: Managed disposal 

Recommendation:  we recommend the Act should enable the managed disposal of an 
investment that is creating national security / public order risks.   

 

Option Impact summary

Recommended:  
provide that the 
Minister may 
seek an order for 
managed 
disposal of an 
investment that 
is creating 
national security 
/ public order 
risks 

Manages the risks of 
investment 

Supports overseas 
investment in productive 

assets 

Encourages more 
predictable, transparent 

and timely outcomes 

Moderately positive 
 

Neutral 
 

Positive 
 

 

35. National security and public order risks have not been managed through the overseas 
investment screening regime to date.  Investments that raise national security / public 
order risks will present specific enforcement needs.  Thus, we consider the general 
injunctive powers and financial sanctions available through Phase 2 are not sufficient to 
address national interest risks effectively.  We consider that Ministers should be able to 
require divestment in this situation.  We envisage this power would be used very 
infrequently. 
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37. There is a statute already in place that provides similar powers, albeit in a different 
context.  The Corporations (Investigation and Management) Act 1989 provides powers 
for the Crown, via Order in Council, to put a corporation into statutory management, 
when a corporation’s activities or financial position contravene the public interest.  The 
legislation also provides a means for the affairs of the corporation to be dealt with by a 
statutory manager in an ordered and expeditious way, to best address the public 
interest. 

38. With these powers, the Crown could appoint a statutory manager who could enforce 
the unwinding of an investment transaction, should that investment or transaction 
contravene the national interest, or if the investing corporation is creating a high level 
national security or public order risk. 

39. This precedent provides the Crown the power to intervene to manage the affairs of a 
corporation, with appropriate checks and balances, pending divestment (which would 
be the focus of the power – we do not favour the Crown ending up as long-term 
manager of these companies).  We are of the view that such a backstop power would 
help mitigate national interest risk. 

40. We doubt that the presence of this power would reduce in any material way New 
Zealand’s attractiveness as a destination for foreign direct investment.  There are 
checks and balances available to the use of this power, including judicial review of the 
Minister’s decision to advise the Governor-General to make the relevant Order in 
Council. 

 

Next Steps 

41. Following your decisions on this paper, we will incorporate relevant material into the 
Phase 2 Cabinet paper. We will provide you with a draft Cabinet paper on 19 
September, with a view that it will be considered by DEV on 23 October. 

  

[1]
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