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Treasury Report:  Overseas Investment Act Reform: advice on cost-
recovery options for the national interest test and call in power 

Executive Summary 

The Phase Two reform of the Overseas Investment Act has fiscal implications… 
On 23 September, we provided you with a draft Cabinet paper setting out your preferred 
package of Phase Two reform of the Overseas Investment Act 2005 (the Act) so you could 
begin consultation with other Ministers. Alongside the Cabinet paper, we provided advice on 
the fiscal implications of the Phase Two reforms (T2019/2834 refers).  

…that could be cost-recovered, reducing the overall fiscal impact on the Crown 
This briefing follows on from this, and seeks your initial decisions on whether to recover the 
costs of the national interest test and the national security and public order call in power (the 
call in power) from applicants. Your decisions will enable us to: 

• work with Land Information New Zealand (LINZ) on the detailed design of appropriate
fees ; and

• consider how to best align and sequence this work with a broader fees review led by
LINZ (discussed below).

Once this work is complete, you will need to seek formal decisions on cost-recovery from 
Cabinet (or Minsters with delegated authority). We will provide further advice on the timing 
and process for seeking final decisions after Cabinet has made policy decisions on the 
Phase Two reform, and costs are finalised. 
These initial decisions on cost-recovery may also support your upcoming consultation with 
your Ministerial colleagues on the Cabinet paper, who may be interested in the proportion of 
the financial implications that may fall to the Crown. 

Should the national interest test and call in power be cost-recovered? 
The Act authorises the Minister to recommend regulations to prescribe fees payable to the 
regulator to recover the costs of administering the regime. Currently the Overseas 
Investment Office (OIO) operates on a full cost-recovery basis (with the exception of some 
time-limited Crown funding to support enforcement and litigation). LINZ is conducting a 
broader review of fees under the Act because, at current levels, fees are not covering the 
OIO’s costs. 

In assessing cost-recovery options, we looked at whether the options would be: equitable (do 
the beneficiaries of the service pay?), effective (does the option support your policy goals?), 
and efficient (how simple and transparent is the option?). These criteria were adapted from 
Treasury and Office of the Auditor General’s guidance on cost-recovery. 

[33]
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We recommend the national interest test is cost-recovered and the call in power is Crown 
funded, despite some similarities between the two (both must balance the public benefits 
obtained by protecting the national interest, national security and public order against the 
private benefits sought by overseas investors). We formed this view because: 
• the national interest test sits within the broader consent framework under the

Act – which is underpinned by the principle that it is a ‘privilege to invest in sensitive
New Zealand assets.’ The onus is placed on overseas investors to demonstrate certain
criteria before being allowed to invest in New Zealand. In this policy context, cost-
recovery is equitable (as less weight is placed on public benefits), it supports the Act’s
policy objectives, and is efficient because the existing fee structure could be used as a
starting point; whereas

• the call in power sits outside this context, with the default position being that
transactions should progress. The onus is on the government to provide evidence they
should not (i.e. it is not privilege to invest in these assets, in contrast to the broader
consent framework). Crown funding would reflect this. It would also:

o support the call in power’s effective implementation and operation (where a
charge might compromise this by reducing incentives on investors to notify the
government of transactions – particularly when notification is voluntary);

o be efficient to administer (because a new charging structure would not need to be
developed and it incentivises the OIO to prioritise its resources for only the
highest-risk transactions);

o reflect that national security and public order are in the public good and have
public benefits (with the private benefits of these transactions being, in many
cases, small); and

o minimise the call in power’s burden on investors, while signalling New Zealand’s
openness to foreign capital (particularly in the emerging and important advanced
technology sector).

Recommended Action 

We recommend that you: 

a note the Overseas Investment Act (the Act) empowers the responsible Minster to 
recover the costs of administering the regime by setting fees or charges in regulations; 

b note the overall cost to the Crown of the Phase Two reform is dependent on whether 
this authority is used to cost-recover the administration of the national interest test and 
call in power; 

c agree that the administration of the national interest test should be fully cost-recovered 
from applicants; 

 Agree/disagree. 

d agree that the national security and public order call in power should be fully Crown 
funded; 
Agree/disagree 
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Next steps 
e note your decisions on this paper will allow us to work with Land Information New 

Zealand (LINZ) to: 

a. begin detailed design of the appropriate fees
; and 

b. consider how this work will be aligned and sequenced with LINZ’s fees review of
the overseas investment regulatory system more broadly;

f note that once this work is complete you will need to seek formal decisions on cost-
recovery from Cabinet (or Minsters with delegated authority) and we will provide advice 
on the suggested timing and process for this after Cabinet has made policy decisions 
on the Phase Two reform, and the expected costs are finalised; 

g refer this report to the Minister for Land Information and the Associate Minister of 
Finance (Hon Dr Clark). 

 Refer/not referred. 

Megan Noyce 
Principal Advisor 

Hon Grant Robertson Hon David Parker 
Minister of Finance  Associate Minister of Finance 

[33]
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Treasury Report: Overseas Investment Act Reform:
advice on cost recovery options for the 
national interest test and call in power 

Purpose of Report 

1. This briefing seeks your decision on whether to cost-recover the administration of the
national interest test, and national security and public order call in power (the call in
power), proposed to be included in the Overseas Investment Act 2005 (the Act).

2. This decision will allow us to work with Land Information New Zealand (LINZ) to:

a begin detailed design of the appropriate fee 
; and 

b consider how this work will be aligned and sequenced with LINZ’s review of the 
fees charged under the overseas investment regulatory system more broadly. 

3. We will provide you with advice on the timeframe and suggested process for finalising
cost-recovery options after Cabinet has made policy decisions on the broader Phase
Two package of reform, and costs are finalised.

4. 

5. We have copied this report to the Minister of Finance for his information and future
discussion as proposals are finalised for Cabinet consideration.

6. We have consulted with LINZ on this analysis and it supports our assessments and
conclusions.

Background 

7. We recently provided you with a draft Cabinet paper setting out the Phase Two reform
of the Act (T2019/2834 refers), which includes two new regulatory functions: the
national interest test and the call in power.

[33]
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10. This advice follows on from this, and considers whether the costs of the national
interest test and call in power should be cost-recovered or met by the Crown. These
decisions will also help determine the overall fiscal impact of the Phase Two reforms on
the Crown. This is likely to be of interest to Ministers when you consult them on these
proposals.

Context 

11. The Act authorises – but does not require – the setting of fees in regulation to recover
some or all of the costs of administering the regime. This authority would extend to the
national interest test and call in power, allowing Ministers to set fees to reduce the
fiscal impact of these proposals on the Crown.

12. Currently, the OIO is intended to operate on a full cost-recovery basis (with the
exception of some time-limited Crown funding, mentioned below). However, under
current settings, fees are not covering the OIO’s expenses. As at 30 June 2019, the
OIO’s memorandum account had an $8.1 million deficit balance, which is expected to
widen further. The deficit primarily arises from:

a general historical under-recovery of the OIO’s expenses from fees; and 

b the impacts of Phase One, where fees were based on application volumes that 
did not eventuate, resulting in a shortfall in funding for ongoing operating and 
implementation costs. 

13. Fees for pathways introduced under Phase One were made in a time-constrained
environment and accepted by Ministers and the Treasury on the proviso that a more
comprehensive review be conducted. Fees for existing pathways were not adjusted.

14. Time-limited Crown funding to partially recover the costs of enforcement and litigation
was also provided as part of Phase One.1 Partial Crown funding was provided to reflect
the public good nature of enforcement activity against non-compliant investors. While
some benefits of this activity do flow to compliant investors, much of the benefits were
deemed to be shared by New Zealanders more broadly.

15. To address its financial position, LINZ is shortly to undertake a full fees review,

 To avoid duplicating this work, our 
advice in this Treasury Report does not consider: 

a whether our preferred option for cost-recovery for the national interest test should 
extend to its enforcement; 

b implementation costs of the wider Phase Two reform, as this must be considered 
within the broader context of setting the OIO up to be fiscally sustainable, and 
ideally align with proposals to make up for the under-recovery of Phase One’s 
implementation costs.  

Issue: should the administration of the call in power and national interest test 
be cost-recovered? 

16. In determining whether there is a policy rationale to support cost-recovery for the
national interest test and call in power, we have considered:

1 Time-limited Crown funding for enforcement activity of $7.35 million over 2018/19-2019/20 and litigation activity 
$2.45 million over 2018/19-2019/20 was provided. This will continue into the next financial year through the 
transfer of underspends. 

[33]
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a the Treasury’s Guidelines for setting charges in the public sector; and 

b the Office of the Auditor-General’s Charging fees for public sector goods and 
services guidance.  

17. Based on these, we developed three principles to guide our assessment of whether it is
appropriate for the call in and national interest test to be cost-recovered:

a Equity: the beneficiaries of a service should pay, unless there is a good reason 
not to. This principle seeks to balance the private benefit, sought by overseas 
persons investing in New Zealand, with the public benefit obtained by New 
Zealanders in the maintenance of the national interest, national security and 
public order. 

b Effectiveness: whether the funding option aligns with and/or incentivises the 
realisation of the government’s policy objectives in providing the service. 

c Efficiency and transparency: whether the funding option will be simple and 
predictable, having regard to the types of transactions subject to it and the 
processes and outputs required to deliver the service.  

18. We also reviewed similar local and international regulatory regimes to inform our
analysis, as set out in Appendix [1].

Options for the cost-recovery of the national interest test 

Recommendation: The administration of the national interest test should be fully cost-
recovered. This is equitable in light of the private benefit sought by overseas investors and 
the Act’s purpose, and aligns with the government’s current approach to cost-recovery for 
other parts of the consent framework. 

Context 

19. The national interest test is a backstop power that will empower the government to
assess investments already screened under the Act and to decline them if they are
contrary to New Zealand’s national interest. Based on analysis of activity during 2018,
the OIO estimates that the national interest test would apply to about 20 transactions
per year. 

20. Transactions subject to the national interest test are part of the Act’s broader
assessment framework, where the default position is that it is a privilege to invest in
sensitive New Zealand assets. The onus is on the investor to show the investment
meets certain criteria (i.e. the investor and benefits tests – cumulatively the ‘broader
consent framework’) to ensure that transactions will likely be of benefit to New Zealand.

21. The national interest test will apply automatically to transactions with certain high-risk
characteristics, including those:

a where a foreign government or its associates would hold a 10% or greater 
interest (excluding transactions only including residential but not otherwise 
sensitive land), or 

b in certain strategically important industries and high-risk critical national 
infrastructure (for example, investments in media entities or electricity 
distributors). 

[33]
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22. Other transactions can be escalated to the national interest test on agreement between
Ministers or where New Zealand’s security agencies identify them as posing a risk to
national security or public order.

23. We developed three options to fund the national interest test.

Option one: Crown funding for the national interest test

24. This option would see the Crown meet the full cost of administering the national
interest test (with enforcement and implementation costs to be the subject of further
advice).

25. Crown funding recognises there is some element of public benefit arising from the
national interest test (that is, maintaining the national interest). However, this must be
balanced against the private benefit sought by overseas investors when choosing to
invest in New Zealand. This option would not require them to support the cost of the
system that allows them this opportunity.

26. Overall, we consider this option inequitable, in light of the Act’s primary policy objective:
that it is a privilege to invest in sensitive New Zealand assets. In this context, we place
more weight on private benefits, than public benefits, and therefore consider it
appropriate that overseas investors should meet the full costs of the system that allows
them to do this.

27. Crown funding is inconsistent with the broader operation of New Zealand’s screening
regime, Australia’s foreign investment scheme and other comparative domestic
regimes (set out under option two). However, this option would align with Canada’s
foreign investment screening regime, which does not charge fees for its net benefit
test.

Option two (preferred): The national interest test is cost-recovered through fees 

28. Under this option, the costs of administering the national interest test would be fully
recovered from applicants through fees. As noted above, we will consider whether
cost-recovery should extend to implementation and enforcement costs after you make
these initial decisions so we can align with LINZ’s broader fees review.

29. Cost-recovery for the national interest test through fees is equitable. It recognises that
overseas persons, seeking a private benefit by investing in New Zealand, should be
required to meet the full costs of the system that allows them the opportunity to do so.
This approach is also effective as it supports the Act’s purpose (as set out above),
which also reduces the weight that might otherwise be placed on any public benefits
arising from the national interest test.

30. This option will be efficient as it maintains consistency with the cost-recovery approach
taken to the broader consent framework, where the OIO’s costs (excluding monitoring
and enforcement) are fully cost-recovered. The national interest test seeks a similar
outcome to this, and should therefore be treated consistently.

31. In the majority of cases, the fee will be transparent and predictable as it will be clear in
advance which transactions it will apply to, and therefore easily built into the
prospective investor’s overall assessment of the costs and risks in proceeding with an
application. However, this will not be the case for those few transactions escalated to
the national interest test on agreement between Ministers, or where New Zealand’s
security agencies identify them as posing a risk to national security or public order. In
these cases, the fee will need to be requested after this decision is made. Option 3
considers whether fee-exemptions should be provided in these cases.
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32. It may be difficult to set an appropriate fee. This may result in inefficient pricing, where
transactions that are relatively simple to assess under the test, might subsidise those
that that are more complex. However, this is true of the existing fees regime and is not
sufficient justification, in our view, not to recover the costs of the national interest test
as well.

33. This approach aligns with Australia’s foreign investment screening regime. It also
aligns with comparative domestic regulatory systems, such as costs being recovered
when:

a the Minister for the Environment refers a ‘nationally significant’ proposal to a 
board of inquiry or the Environment Court under s 142 of the Resource 
Management Act 1991; and 

b the Commerce Commission is asked to authorise transactions that would 
otherwise be prohibited, on the grounds that if the public benefits outweigh the 
anti-competitive harms. 

Option three: Crown funding for transactions where it is not clear in advance that the 
national interest test will apply. Cost-recovery for all others. 

34. This hybrid option would generally recover the costs of the national interest test, but
provide fee exemptions for those few transactions where it is not clear in advance to
the investor that the national interest test will apply. That is, when:

a Ministers use discretion to apply the national interest test, or

b the security agencies recommend that it applies.

35. Providing fee exemptions in these cases will improve transparency (compared with
option two) as it will be clear to an investor at the point an application is made that a
charge will (or will not) apply. It supports the wider goal of maintaining New Zealand’s
attractiveness as an investment destination by mitigating uncertainty around the full
cost of a proposed investment.

36. However, we consider the benefits that would arise from providing for fee-exemptions
in these cases to be minor, and insufficient to justify the additional complexity and
inefficiencies created. There will only be a small positive marginal impact from these
exemptions on transparency and investment attractiveness (the greatest negative
impact on transparency arises from the application of the national interest test itself).
Further, any fee charged in these cases will be minor in relation to the overall size of
the transaction (likely to be primarily those over $100m), and investors have the
opportunity to withdraw their application if they choose.

37. We further expect these powers to be used rarely. Safeguards apply to the use of
Ministerial discretion (agreement between Ministers is needed) and as such, the
charge should be applied only when necessary to realise the primary policy goal of
preventing transactions harmful to the national interest.

38. This option is inconsistent with the similar domestic regimes cited under option two and
does not have any direct comparison internationally. It can be contrasted against with
the cost-recovery approach in the United Kingdom, where the Secretary of State can
refer a proposed merger to a public interest test, requiring a fee to be paid.
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Options for the cost-recovery of the call in power 

Recommendation: The administration and enforcement of the call in power should be fully 
Crown funded because this supports the power’s effective implementation and operation 
while being efficient to administer. This recognises that national security and public order are 
in the public good with public benefits, and that the private benefits of these transactions will 
be, in many cases, small (the power applies to a large number of very small transactions). 

Context 

39. The call in power would allow the government to screen certain transactions not
ordinarily subject to the Act. It requires or allows investors to notify the government of
transactions within scope (which is voluntary or mandatory depending on the type of
transaction). 

40. The default premise for transactions subject to the call in power is that they will
proceed unless a significant risk to national security or public order is identified. The
onus is on the Government to demonstrate this risk, not for the investor to proactively
provide evidence that there is not. This the opposite of the approach taken to
transactions subject to the Act’s broader consent framework, where it is deemed a
privilege for overseas persons to invest in New Zealand.

41. There is an overall risk that the call in power will have a chilling effect on investment
that a charge might exacerbate – particularly as it targets smaller investments in
sectors not normally subject to investment screening. This includes sectors the
Government wishes to promote growth and investment in (e.g. high-tech start-ups
developing dual use technology). Voluntary notification also introduces some more
complex behavioural incentives that a fee may interact with.

42. We undertook a more in depth analysis of the two main options: full Crown funding and
full cost-recovery. This analysis is set out in Appendix [2] and summarised below.

Option one (preferred): Crown funding for the call in power 

43. This option would see the Crown meet the full cost of the call in power.

44. Crown funding recognises that the call in power aims to provide a traditional public
good with public benefits (that is, maintain national security and public order). Unlike
the national interest test, we have not discounted the public benefits derived from the
call in power, because it sits outside Act’s broader consent framework (i.e. it is not
deemed a privilege for overseas persons to invest in assets and entities within scope of
the call in power). On equity grounds, goods with these characteristics are a strong
indication that Crown funding is appropriate.

45. This must be balanced against the private benefits sought by overseas persons when
they choose to invest in New Zealand. It would normally be equitable to recover (in full
or part) the costs from private parties seeking a private benefit, unless this is
outweighed by other policy goals. In this case we consider other policy goals outweigh
these considerations, because:

a Crown funding supports the effective implementation of the call in power by 
encouraging investors to notify the government of transactions within scope 
(particularly where notification is voluntary). If this behaviour was not incentivised, 
the government could miss high-risk transactions, compromising national 
security; 

[33]
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b fixed Crown funding incentivises efficient administration of the call in power: it 
ensures the OIO will prioritise its resources for investigations on only the highest 
risk transactions; and 

c Crown funding supports the power’s other policy goals. The power has been 
designed to minimise the regulatory burden on investors, while signalling New 
Zealand’s openness to foreign capital, which a charge might undercut. This is 
important because the call in power captures high-potential companies that New 
Zealand should promote growth in. 

46. This option aligns with the United Kingdom’s proposed close equivalent to the call in
power, which explicitly ruled out fees for both notifications and full assessments, and
Canada’s national security review process.

Option two: Full cost-recovery for the call in power 

47. This option would recover the costs of administering the call in power through fees.

48. This option has opposite impacts to option one. While it would normally be appropriate
to at least partially cost-recover when an overseas investor seeks private benefits, we
consider that this would not be appropriate for the reverse of the policy reasons cited
under option one (at paragraph 45).

49. A recent amendment to the United States of America’s approximate equivalent to the
call in power authorised the collection of fees (noting the Department of the Treasury
has not implemented this yet).

Split Crown/fee funding for the call in power 

50. We briefly considered, but dismissed, two split Crown/fees funding options:

a applying a fee for notifications only, with Crown funding meeting the cost of 
transactions ‘called in’. This risks the effective operation of the call in power as it 
could disincentivise voluntary notifications (potentially compromising the regime), 
and therefore shift costs to monitoring transactions (which would either be borne 
by government, or cross-subsidised by compliant investors – and in either case, 
likely be more expensive and inefficient than relying on notifications); and 

b applying a fee only if a transaction is ‘called in’. This was dismissed because it 
creates an incentive for the OIO to ‘call in’ and investigate transactions that do 
not pose significant national security and public order risks to obtain additional 
funding.  
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Next Steps 

51. Your decisions on this paper will enable us to:

a work with LINZ on the detailed design of appropriate fees for the national interest 
test and whether fees should include implementation and enforcement costs (if 
you agree with our recommendation); and 

b consider how to best align and sequence this work with a broader fees review led 
by LINZ (discussed above).  

52. Once this work is complete, you will need to seek formal decisions on cost-recovery
from Cabinet (or Minsters with delegated authority). We will provide further on the
timing and process for seeking final decisions after Cabinet has made policy decisions
on the Phase Two reform, and as expected costs are finalised.

53. The initial decisions you make on cost-recovery may also support your upcoming
consultation with your Ministerial colleagues on the Cabinet paper, who may be
interested in whether the costs of the national interest and call in power will fall to the
Crown.
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Appendix [1]: Survey of relevant cost-recovery regimes 

Regime and description Funding model Relevance of the regime to the national interest test or call in power 

International investment screening comparisons 

United Kingdom, proposed national security call in power. The Government has ruled out charging a fee for notifications, and
for those cases that it calls in for assessment.  

This model is a fair comparison with New Zealand’s proposed call in power. 

United Kingdom, Secretary of State’s decisions to refer a merger to 
public interest test under s 45 the Enterprise Act 2002. 

Fees recovered. Variable fee based on the value of turnover of the 
company in the United Kingdom.  

This model is a fair comparison with the proposed national interest test. In 
particular, it is consistent with the notion of charging a fee where the security 
agencies or Ministers use discretion to escalate the investment to the national 
interest test.  

Australia, national interest test under Foreign Acquisitions and 
Takeovers Act 2015 (FATA). 

Fee recovered. Variable fee based on the value of the transaction. This model is only somewhat comparable with the proposed national interest 
test because all transactions under the Australian regime are subject to a 
national interest test. 

Canada, ‘net benefit test’ and national security review process under 
the Investment Canada Act 1982. 

No fees charged. The ‘net benefit test’ is an approximate equivalent to the proposed national 
interest test and the national security review process is an approximate 
equivalent to the call in power.  

United States of America, Committee on Foreign Investment in the 
United States (CFIUS). 

No fees currently charged. A recent amendment has authorised 
CFIUS to collect fees, but the Department of the Treasury has not 
implemented this.  

This model is approximately equivalent to the call in power. 

Comparisons to similar regulatory tests in New Zealand 

When the Minister for the Environment ‘calls in’ a ‘nationally 
significant’ proposal and refers it to a board of inquiry or the 
Environment Court under s 142 of the Resource Management Act 
1991. 

The actual and reasonable costs of the process can be recovered 
from an applicant. 

This model is a fair comparison with the idea of recovering costs from applicants 
when security agencies or Ministers use discretion to escalate an investment to 
the national interest test. 

When a company seeks the Commerce Commission to authorise an 
anti-competitive transaction if the public benefits outweigh the anti-
competitive harms. 

Flat fee is applied. This model is a fair comparison with the national interest test. 

Requirement for telecommunications companies to have capability to
intercept communications and provide assistance to the security 
agencies. 

Cost of compliance is split. Companies must bear the costs of having 
interception capability, while the security agencies must pay costs 
incurred by a company when providing assistance to security 
agencies. 

This is model is not comparable with the national interest test or call in power – 
but is an example of split Crown/third party funding.  
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Appendix [2]: Analysis of options for cost-recovery of the call in power 

Criterion Option 1: Crown funded Option 2 Fully cost-recovered 

Equity: Neutral 

Crown funding is consistent with the ultimate policy outcome sought: the 
maintenance of national security and public order – which are in the public 
good with public benefits. However, no costs will fall to overseas investors 
whose activities create the demand for the call in power (by virtue of their 
decision to invest in New Zealand which they seek to benefit from). 

Neutral 

Costs will fall directly to overseas investors that create the demand for the 
call in power (by virtue of their decision to invest in New Zealand which they 
seek to benefit from). However, this does not account for the public benefits 
sought through the call in power. 

Effectiveness: Positive 

This option supports the regime’s effective implementation by not placing 
any financial disincentives to the reporting of transactions. It also supports 
the government’s wider goal of supporting productive investment in New 
Zealand companies (particularly those companies New Zealand wishes to 
promote growth in, such as those producing advanced dual use 
technologies). 

Negative 

This option could compromise the effective implementation of the call in 
power if the fee acts as a disincentive for investors to make notifications 
under the regime. If so, it would likely shift costs to monitoring transactions 
which would either be borne by government, or cross-subsidised by 
compliant investors – and in either case, be more expensive than relying on 
notifications. This could reduce the effectiveness of the call in power and 
ultimately increase risks to national security and public order if high-risk 
transactions are not notified. 

Efficiency: Strongly positive 

This option will be simple to administer and transparent. Fixed Crown funding 
incentivises the regulator to prioritise the exercise of its regulatory powers. It 
will only assess those transactions that pose the highest risks, supporting 
efficiency. 

Negative 

Setting an appropriate fee will be complex and lacks transparency as the 
inputs required to assess each transaction will be highly variable, and 
depend on the nature of the investment. This may result inefficient pricing if 
lower risk transactions subsidise those that are higher risk (and require an in 
depth assessment). 


	coversheet-im4239663.pdf
	The Treasury
	Overseas Investment Act: National Security and Public Order  Call in Power Information Release
	February 2020
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...
	Accessibility



